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End Date and Time:
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Duration:

Consideration of the following bill(s):

HB 577 Liability Insurance Coverage by Lee

HB 695 Title Insurance by Boyd

HB 699 Reclprocal Insurers by Grant

Consideration of the following proposed committee substitute(s):

PCS for HB 473 -- Funeral, Cemetery, and Consumer Services

Pursuant to rule 7.t2, the filing deadline for amendments to bills on the agenda by a member who is not a
member of the committee or subcommittee considering the bill is 6:00 p.m., Tuesday, December t, 20t5.

By request of the Chair, all Insurance & Banking Subcommittee members are asked to have amendments

to bills on the agenda submitted to staff by 6:00 p.m., Tuesday, December l,2Ot5.
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The Florida House of Representatives
Regulatory Affairs Commiffee

Insurance & Banking Subcommittee

Steve Crisafulli
Speaker

John Wood
Chair
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Iil.

AGENDA
December 2,2015

404 House Office Building
1 1:30 AM - 1:30 PM

Prayer and Pledge of Allegiance

Call to Order & Rol! Call

Consideration of the following bill(s):

A. PCS for HB 473 Funeral, Cemetery, and Consumer Services by
lnsurance & Banking Subcommittee

B. HB 577 Liability lnsurance Coverage by Lee

C. HB 695 Title lnsurance by Boyd

D. HB 699 Reciprocal lnsurers by Grant

lV. Adjournment

303 House Office Building,402 South Monroe Street, Tallahassee, Florida 32399-1300
(850)717487 1 Fax: (850) 413-0419
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BILL #:

HOUSE OF REPRESENTATIVES STAFF ANALYSIS

PCS for HB 473 Funeral, Cemetery, and Consumer Services
SPONSOR(S): lnsurance & Banking Subcommittee
TIED BILLS: IDEN./SlM. BILLS: SB 854

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

Orig. Comm.: lnsurance & Banking Subcommittee Bauer fl9 Luczynski?F-

SUMMARY ANALYSIS

Chapter 497, F.S., entitled the Florida Funeral, Cemetery, and Consumer Services Act (Act), provides for the
regulatory oversight of the death care industry, which includes individual and entity licenses for cemetery
companies, embalmers, direct disposers, funeral directors, preneed, and others. The Act is administered
jointly by the Division of Funeral, Cemetery, & Consumer Services of the Department of Financial Services
(DFS) and the Board of Funeral, Cemetery & Funeral Services (Board) as coexisting "licensing authorities."

The PCS makes the following changes throughout the Act:
o Creates a unitrust method as an alternative to the current net income approach for care and

maintenance trusts required of cemetery companies, and creates definitions, requirements, and
procedures for election, modification, and Board approval of a cemetery company's election to use the
unitrust method;

. Repeals surety bonding and letters of credit as alternative forms of security for the performance of
preneed contracts, and eliminates references to these alternative options throughout the Act;

o Creates definitions of "purchase/' and "beneficiary" for preneed contracts;
. Repeals a preneed licensure exemption for certain servicing agents;
. Authorizes DFS to require email addresses from applicants and licensees for purposes of electronic

notifications for official communications;
o Ensures consistent use of the defined term "legally authorized person" throughout the Act;
. Clarifies that cremated remains are not property for purposes of probate, and that division of such

remains require the legally authorized person's consent;
o Permits cemetery companies to charge over $50 for each burial rights transfer, but subject to Board

rule and findings;
. Requires applicants for the embalmer apprentice program to demonstrate good character, which is

currently required of other licenses under the Act;
. Clarifies the scope of funeral directing;
. Requires cemetery companies to remit unexpended monies paid on irrevocable preneed contracts to

the Agency Health Care Administration (AHCA) for deposit into the Medical Care Trust Fund after the
beneficiary's final disposition;

. Clarifies the deposit duties of preneed licensees prior to becoming inactive;

. Updates various financial and trust-related terms throughout the Act; and

. Provides specific rulemaking authority for several existing rules and provides new rulemaking authority
to administer the unitrust method

The PCS may have a positive fiscal impact on state government by reducing some operational costs to DFS
and by requiring industry to remit unused irrevocable preneed contract funds to AHCA. The PCS does not
have a fiscal impact on local governments. The fiscal impact to the private sector is indeterminate, in that the
PCS requires annual reporting from trustees of preneed contract funds, but the unitrust method could provide
greater longterm returns for cemetery licensees'care and maintenance trusts.

The PCS has an effective date of July 1 ,2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

Current Situation

Chapter 497, F.S., entitled the Florida Funeral, Cemetery, and Consumer Services Act (Act), provides
for the regulatory oversight of the death care industry, which includes the following individual and entity
licenses:1

. Brokers of burial rights
o Cemeteries
o Central embalming facilities
o Cinerator facilities
o Direct disposer and direct disposal establishments
. Embalmers (including apprentices, interns, and by endorsement)
o Funeral directors and funeral establishments
. Preneed, preneed branches, and preneed sales agents
o Monument establishments and monument establishment sales agents
. Refrigerationfacilities
. Removal services
o Training facilities

The Act is administered jointly by the Division of Funeral, Cemetery, & Consumer Services of the
Department of Financial Services ('DFS' or "Division") and the Board of Funeral, Cemetery & Funeral
Services ("Board").

Effect of the Proposed Committee Substitute (PCS)

The PCS amends a number of provisions of the Act:

E-mail Notifications

As required by the Act, DFS administers a licensing system to process and track applications,
renewals, and fees; DFS is authorized to require specified information in its application forms, such as
the applicant's work history, criminal history, and business plans. Currently, application forms adopted
by rule require the e-mail address of the applicant or licensee as a means of correspondence for DFS.2

Sections 2,3, and 6 of the PCS amend ss. 497.1 41, 497.146, and 497.264, F.S., respectively, to codify
the Division's practice of requiring applicants' and licensees' email addresses.

Legally Authorized Persons & the Disposition of Human Remains

Currently, the Act sets forth the order or priority of persons ("legally authorized persons") who are
authorized to direct the disposition of human remains. The "legally authorized person" concept is
similar to the Probate Code's order of preference in appointing a personal representative over an
estate.3 The Act sets the priority of legally authorized personsa as:

I DFS DtvtsroN on FuunneL, CEMETERy & CoNsuurn SERvtcEs, I{ho We Regulate: Regulated Categories & Number of Licensees,
http://www.myfloridacfo.com/Division/FuneralCemetery/About/Whowereeulate.htm (last viewed Nov. 20, 2015).
2 

s. 497.141(2) and (11), F.S. See DwrsroN oF FuNERAL, CnunrrRy & CoNsuuen SERVTcES, Applications, at
:l

s. 733.301, F.S.

A.
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(1) A written inter vivoss authorization made by the deceased,
(2) The person designated by the decedent as authorized to direct disposition pursuant to Pub.

L. No. 109-163, s.564, as listed on the decedent's United States Department of Defense
Record of Emergency Data, DD Form 93, or its successor form, if the decedent died while
serving military service as described in 10 U.S.C. s. 1481(a)(1)-(8) in any branch of the
United States Armed Forces, United States Reserve Forces, or National Guard.

3) The surviving spouse;
4) A son or daughter of majority age;
5) A parent;
6) A sibling of majority age;
7) A grandchild of majority age;
8) A grandparent; or
9) Another person in the next degree of kinship.

However, current usage of the term throughout the Act is inconsistent, leading to concerns of
uncertainty and potential disputes among heirs regarding the disposition of human remains. Such
disputes can also involve funeral homes and other licensees under the Act, because they receive,
store, and process the remains, and are sometimes sued by the relative whose wishes regarding final
disposition did not prevail.6

The PCS amends several provisions throughout the Act to ensure consistent usage of the term "legally
authorized person":

. Section 4 - s. 497.152, F.S., which subjects a licensee to disciplinary action by DFS for various
acts, including refusing to surrender custody of a dead human body, failing to obtain written
permission regarding disposition of funeral merchandise, and making material
misrepresentations regarding a preneed contract. The PCS clarifies that these acts or
omissions directed to legally authorized persons are grounds for disciplinary action.

. Section 12 - s. 497.273(4)(b), F.S., regarding the authorization to inter or entomb cremated
animal remains with an inurned.

o Section 13 - s. 497 .274(1), F.S., regarding the authority to waive the minimum standard adult
grave space.

o Section 16 - s. 497.286(3), F.S., regarding the names of certain persons contained in a
cemetery's notice to DFS of presumptively abandoned burial rights.

. Section 19 - s. 497 .381(4), F.S., regarding the prohibition of solicitation of goods and services
by funeral directors and direct disposers to legally authorized persons or family.T

. Section 25 - s. 497.460, F.S., regarding the disbursement of funds paid on defaulted or
unperformed preneed contracts.

. Section 31 - s. 497.601(1), F.S., regarding the scope of permissible activities of licensed direct
disposers, including securing pertinent information to complete disposition and the death
certificate.

. Section 32 - s. 497.607(1), F.S., regarding authorization for cremation services. ln addition to
clarifying the "legally authorized person" declaration of intent in subsection 1, the PCS creates
subsection (2) to s. 497.607, F.S., to state that cremated remains are not property for purposes
of s. 731 .201(32), F.S.8, and a division of such remains requires the consent of the legally

a 
s. 497.005(39), F.S. The def,rnition also addresses legally authorized persons when no family member exists or is available.

s An inte, vivos authorization is one made during the life of the deceased; "between the living; from one living person to another."
See BLecr's Le.w DrcrtoNenv, http://thelawdictionary.ors/inter-vivos/ (last viewed Nov. 25, 2015).
6 Florida Department of Financial Services, Agency Analysis of 2016 House Bill 473,p.2 (Nov. 23,2015).

'The DFS noted that notwithstanding this provision, monument establishments and any other ch. 497-licensed entity should be able to
contact the legally authorized person or family ofthe decedent, once 30 days have passed from the date ofdeath, to offer for sale
grave markers or monuments. DFS Division of Funeral, Cemetery, and Consumer Services, HB 473 Comments & Suggestions, p. 16
(Nov. 17, 2015), on file with the Insurance & Banking Subcommittee staff.
8 Section 731.201(32),F.S., is the definition of "property" for purposes of the Florida Probate Code, and means both real and personal
property or any interest in it and anyhing that may be the subject of ownership. By excluding cremated remains from probate
property, the PCS ensures that the disposition of cremated remains is subject to the order of priority of legally authorized persons.
STORAGE NAME: pcsO473.lBS.DOCX PAGE:3
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authorized person approving the cremation, or if the legally authorized person is the decedent,
the next available legally authorized person. The PCS provides that a dispute regarding the
division of cremated remains shall be resolved by a court of competent jurisdiction.

Burial Fees

A burial right is the right to use a grave space, mausoleum, columbarium, ossuary, or scattering garden
for the internment, entombment, inurnment, or other disposition of human remains or cremated
remains.e While cemetery companies may collect fees for the sale of burial rights, merchandise, or
services, they may only charge certain fees for the use of any burial right, merchandise, or service,
such as sales tax and any interest on unpaid balances. Another permissible fee is the cost of
transferring burial rights from one purchaser to another, which current law caps at $50. The price cap
has not been adjusted since the inception of this statute in 1993.

Section 14 of the PCS amends s. 497.277, F.S., to permit the cost of transferring burial rights to exceed
$50, but subject to Board rule and based on the Board's findings of average administrative costs to a
cemetery of transferring such burial right.

Sale of Personal Property or Seruices by Cemetery Companies

Currently, s. 497.283, F.S., requires cemetery companies that sell personal property or services in
connection with burial or commemorative services to deliver such goods or to perform such services
within 120 days of receiving final payment, except for preneed contracts. "Delivery" of goods means
actual delivery and installation at the time of need or at the request of the owner or owner's agent.
However, subsection (2)(c) provides an alternative delivery method only for manufacturers of outer
burial receptacles (OBC) who sell to cemetery companies and funeral establishments if they show
evidence of "financial responsibility" as set forth in the "standards and procedures" in s. 497.461, F.S.
(relating to surety bonding as an alternative to trust deposit for preneed licensees).

According to DFS, the alternative delivery method's reference to s. 497.461, F.S., as a source of
standards and procedures for OBC manufacturers is unclear and unnecessary. The Division is not
aware of any applicable standards or procedures in s. 497.461, F.S. Additionally, this alternative
delivery method is not currently used by any manufacturer, and the Division has no record of any
manufacturer ever seeking to use the alternative offered in s. 497.283(2)(c), F.S., or the applicable
rule.1o Accordingly, section 15 of the PCS deletes the alternative delivery provision in s. 497.283(2Xc),
F.S.

Applicants for the Embalmer Apprentice Program

Applicants for the following licenses under the Act require demonstration of good character:
o Cemetery companies - s. 497.263(2)(p), F.S.
. Brokers of burial rights - s. 497.281(2Xd), F.S.
. Embalmers and embalmers by endorsement - ss. 497.368(1Xc) and 497.369(1Xd), F.S.
o Funeral directors and funeral director by endorsement - ss. 497.373(1Xc) and 497 .374(1 Xd),

F.S.
o Funeral establishments - s. 497.380(4), F.S.

e 
s. 497.005(7), F.S.

'0 DFS Division of Funeral, Cemetery, and Consumer Services, HB 473 Comments & Suggestions, p. 14 (Nov. 17, 2015), on file with
the Insurance & Banking Subcommittee staff. According to the Division, the applicable rule is 69K-7.0125, F.A.C. Section 497.283,
F.S., is the only neoessary authority for the rule. The only provision of 497 .161, F.S., which is referred to in the rule, is 497.461(12),
F.S., which reads as follows: "(12) In lieu of the sureQ bond, the licensing authority may provide by rulefor otherforms of securiQ or
insurance."
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. Removal services, refrigeration services, and centralized embalming facilities - s. 497.385(1Xa)
and (2)(f), F.S.

o Preneed licensees - s. 497.453(2X0, F.S.
o Direct disposers and direct disposal establishments - ss. 497.602(3)(f) and 497.604(3)(c), F.S.
o Cinerator facilities - s. 497.606(3Xd), F.S.

However, no such requirement currently exists for applicants for the embalmer apprentice program.
Section 17 of the PCS amends s. 497.371, F.S., to provide that DFS may not issue a license to an
applicant for the embalmer license program, unless it determines that he or she is of good character
and has not demonstrated a history of lack of trustworthiness or integrity in business or professional
matters.

Scope of Funeral Directing

The Act sets forth the scope of the practice of funeral directing which may be performed only by a
licensed funeral director. Currently, one of the permitted acts is planning or arranging, on an at-need
basis, the details of funeral services, embalming, cremation, or other services relating to the final
disposition of human remains with the decedent's family, friends, or other person responsible for such
services.

Section 18 of the PCS amends s. 497.372(1)(b), F.S., to remove the language stating that such
services be performed "with the family or friends of the decedent or any other person responsible for
such services." This language is being removed to avoid possible conflict with "legally authorized
persons."

Cemetery Companies - Care & Maintenance Trusts

Cemetery companies that own or control cemetery lands and property are required by the Act to ensure
that the grounds, structures and improvements of a cemetery are well cared for and maintained in a
proper condition.ll To achieve this, the Act requires cemetery companies to establish "care and
maintenance (C&M) trust funds" with state or national trust companies or banks or savings and loan
associations with trust powers.'2 ln other states, these trusts are commonly known as "perpetual care
trusts." Cemetery companies are required to set aside and deposit specified amounts from the sales of
burial rights into their care and maintenance trust funds.

Net lncome Irusls vs. Total Return Unitrusts

Since 1959, the Act has required the nef income of these trust funds may only be used for the care and
maintenance of the cemetery and monuments (excluding the cleaning, refinishing, repairing or
replacement of monuments) and reasonable costs of administering care, maintenance, and the trust
fund. This net income approach is how cemetery licensees can determine how much may be
withdrawn and paid to them every year from the C&M trust fund. While the Act does not define "net
income," it has been understood to include only cash received by the trust as interest or dividends from
trust investments, not capital gains (which are treated as accretions to principal, not income). This view
has been largely informed by trust practices codified in other parts of Florida law.13 As such, cemetery
owners have an economic incentive to invest their C&M trust funds to maximize payments of current
interest or cash dividends (e.9., government securities and corporate bonds), as opposed to investing
in items that provide capital appreciation (e.9., corporate stocks). This approach typically results in

tt s. 497 .262,F.5.
r2 The appointments of these institutional trustees are subject to the approval of the licensing authority. These trustees are subject to
investment limitations and annual financial reporting requirements in the Act.
13 DFS DNlsIoN or FuNrneL, CruETERy, aNo CoNsuurR Srnvtcrs, (Jnitrust Concept for Cemetety Care & Maintenance Trust
Funds: Background and Analysis ("DFS Unitrust Analysis"), p. 3 (Nov. 18, 2015), on file with the Insurance & Banking
Subcommittee staff.
STORAGE NAM E: pcs0473.lBS.DOCX
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erosion of trust principal as a result of inflation and may negatively affect the trust's long-term growth.
Currently, the Act does not expressly dictate the relative mix of income-producing versus capital
appreciation investments for C&M trusts, but only speaks to permissible investments that are also
allowable for the State Board of Administration (SBA).14

Another type of trust, known as the "total return trust," has attracted some interest among trust
practitioners for C&M or perpetual care funds. As the name implies, the total return trust allows the
trustee to focus on the total return, and to maximize growth of both income and principal by accounting
for both income and capital appreciation. One type of total return trust is the unitrust. With the unitrust,
the trustee distributes a percentage of the trust based on the fair market value of its assets, regardless
of income earned or the original amount invested in the trust. As opposed to withdrawing only income,
the unitrust allows cemeteries to withdraw a percentage, no less than 3 percent and no more than 5
percent, of the total fair market value of the trust for annual care and maintenance. Typically, a unitrust:

. Produces a return of 2 to 4 percent greater than an income trust,
o Allows cemetery operators to receive larger distributions (on average and over time),
. Grows principal at a greater rate than an income trust, and
. Shows exactly how much funds will be available for withdrawal in advance, which is important

for budgeting purposes.'5

According to the Division, the unitrust concept as applied to cemetery C&M trusts has only been fairly
recently approved for use in 3 states (lowa, Missouri, and Tennessee).16

The PCS amends the Act to accommodate unitrusts as an alternative option to the current net income
approach for C&M trusts.

. Terminology Updates: Sections 7 and 8 of the PCS update financial and trust terms in existing
C&M trust statutes.

o Section 7 of the PCS amends s. 497.266, F.S., to substitute "assets" for "corpus" and
provides that withdrawals and transfers of such assets must be in accordance with the
new C&M distribution statute, s. 497.2675, F.S. Additionally, the PCS provides that the
trustee may distribute "withdrawals" from the trust instead of "principal and income."

o Section 8 of the PCS amends s.497.267, F.S., to substitute "withdrawals" from the C&M
trust fund instead of "income."

Distributions from C&M TrustilNew Unitrust Option: Section 9 of the PCS creates s. 497 .2675,
F.S., as a comprehensive C&M trust distribution statute, which:

o Create definitions relating to the unitrust option:. Average fair market value,. Capital gain or capital loss,. Ordinary income,. Net ordinary income of the trust,. Net ordinary income trust distribution method,. Fair market value,. lncome,. Unitrust amount and unitrust distribution,. Unitrust distribution percentage, and. Unitrust distribution method.

'o Id. S"u ss. 497.266(4) and 497.458(5)(a), F.S., and permissible investment statute for the SBA, s. 215.47(1), F.S.

" Lauren Moore, Perpetual Care Roundtable, AuentceN CEMETnny, Jan.2074, at p. 33 (on file with the Insurance & Banking
Subcommittee staff).
t6 DFS Llnitrust Analysto, pp. 1, 7-9. Cemetery unitrusts may be used in Iowa beginning in 2016, while they have been authorized in
Missouri in 2009 and in Tennessee in 2006. It appears unitrusts have largely been used in the long-term higher education and
charitable foundation endowment trusts.
STORAGE NAIII E: pcs0473. IBS.DOCX
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o Establish the net income approach as the "default trust distribution method" if cemetery
licensee does not elect the unitrust distribution method,

o Specify grounds disqualifying cemeteries from receiving unitrust distributions,
o Provide requirements and procedures for cemetery to apply to the Board to use, modify,

or resume the unitrust method; Board approval criteria, duration of approval, and power
to order discontinuation of the unitrust method,

o Provide requirements for the timing of unitrust distributions,
o Require annual reporting by the C&M trustee,
o Provide rulemaking authority for the licensing authority to prescribe forms and

procedures for applications to implement this section.

. Deposit Requirements for BurialRighfs Proceeds: Currently, s. 497.268, F.S., requires each
cemetery company to set aside and deposit in its C&M trust fund certain amounts or
percentages from sales of burial rights, which include graves, mausoleums, columbaria,
ossuary, or scattering gardens. For burial rights, the Act requires 10 percent of all payments to
be deposited into the C&M trust fund, a $25 deposit for burialrights provided without charge,
and a minimum of $25 per grave for every sale made after September 30, 1993. For
mausoleums or columbaria, 10 percent of payments must be deposited into the C&M trust
fund.17

o However, because graves, mausoleums, and columbaria are all "burial rights" under the
Act, Section 10 of the PCS amends s. 497.268, F.S., to provide a consistent deposit
requirement for these burial spaces and structures. As such, the PCS requires 10
percent of all sales of burial rights to be deposited into the C&M trust fund, and a $25
minimum for each post-1993 sale of a burial right, and $2S for each burial right provided
without charge.

o Annual Reporting for C&M Irusfs: Section 497.269, F.S., requires trustees of C&M trust funds
to provide an "adequate financial report" to DFS by April 1 every year, using forms and
procedures specified by rule.

o Section 11 of the PCS amends this section to clarify that the annual report record lhe fair
market value of the C&M trust fund, which is defined in new s. 497.2675(1X0, F.S.

Preneed Contracts

A "preneed contract" is any arrangement or method, of which the provider of funeral merchandise or
service has actual knowledge, whereby any person agrees to sell funeral merchandise or service in
advance. Examples of burial or funeral merchandise are caskets, outer burial containers, urns,
monuments, floral arrangements, and register books, and "burial service" includes any service offered
or provided in connection with the final disposition, memorialization, interment, entombment, inurnment,
or other disposition of human remains or cremated remains.ls

Preneed sales are governed by part lV of the Act, which requires sellers of funeral merchandise or
service to obtain a preneed license and also be licensed as a funeral establishment, cemetery
company, direct disposal establishment, or monument establishment.le

The PCS makes the following changes to the preneed provisions of the Act:

I7 
s. 497.005(7), F.S. A grave space is a space of ground in a cemetery intended to be used for the interment in the ground of human

remains; a mausoleum is a structure or building that is substantially exposed above the ground and that is intended to be used for the
entombment of human remains; and a columbarium is a structure or building that is substantially exposed above the ground and that is
intended to be used for the inumment of cremated remains. s. 497 .005(37), (42), and ( l6), F.S.

'8 s. 497.005(56), (6), and (7), F.S.
te s. 497.452,F.S. The statute exempts certain cemeteries owned by religious institutions from preneed licensure.
STORAGE NAM E: pcs0473. IBS.DOCX
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Definitions: Section 1 of the PCS amends s. 497.005, F.S., to create definitions of "purchaser" and
"beneficiary" for use in the context of death care service contracts between consumers and funeral
homes and other preneed sellers. "Beneficiary" is defined as a natural person expressly identified
in a preneed contract as the person for whom funeral merchandise or services are intended.
"Purchaser" means a natural person who executes a preneed or an at-need contract for services or
merchandise with a licensee.

Rulemaking Authority for Preneed Contracts Funded by Life lnsurance'. Section 5 amends the Act's
rulemaking authority, s. 497.161, F.S., to provide authority for rules not inconsistent with part lV of
the Act (relating to preneed sales) and the Florida lnsurance Code that establish conditions of use
for insurance as a funding mechanism for preneed contracts. According to the Division, the intent
of this change is to create clear rulemaking authority for current Board rule 69K-8.005, F.A.C.,
relating to preneed contracts funded by life insurance, because the current statutory authority may
be subject to challenge. The rule was adopted in 1996, prior to the implementation of legislative
changes to the Administrative Procedure Act that significantly restricted rulemaking to clear grants
of rulemaking authority.2o

Repeal of Seruicing Agent Exemption from Preneed Licensure; ln addition to authorizing sales and
advertisement preneed contract, a preneed license is required in order to receive any funds for
payment on a preneed contract. Currently, the license requirement for receipt of funds does not
apply to state or national trust companies or banks or savings and loan associations with trust
powers receiving any money in trust pursuant to the sale of a preneed contract. lt also does not
apply to any Florida corporation acting as a servicing agent that are 100 percent owned by persons
licensed under part lll of the Act (funeral directing, embalming, and related services), if:

o No stockholder holds, owns, votes, or has proxies for more than 5 percent of the issued
stock of such corporation,

o The corporation has a blanket fidelity bond, covering all employees handling the funds, in
the amount of $50,000 or more issued by a licensed insurance carrier in this state, and

o The corporation processes the funds directly to and from the trustee within the applicable
time limits set forth in the Act.

However, this servicing agent exemption is not currently used and has been recommended for
repeal by the industry. Section 20 of the PCS deletes the servicing agent exemption from
preneed licensure in s. 497.452(2)(c), F.S.

Preneed Contract Forms'. Currently, s. 497.454, F.S., requires preneed licensees to file preneed
contract forms and related forms with DFS for approval prior to use in order to guard against
misleading contracts. The licensing authority cannot approve preneed contracts unless they meet
certain criteria regarding content and format, including sequential prenumbering and specific
disclosure regarding the preneed licensee's ability to select trust funding or the financial
responsibility alternative in s. 497.461, F.S. (surety bonding).21

o Section 21 of the PCS amends s. 497.454, F.S., to provide that the licensing authority may
not approve any electronic or paper preneed contract that does not provide for sequential
prenumbering. Additionally, because the PCS repeals the financial responsibility alternative
in s. 497.461, F.S., the PCS also removes the licensee's method of securing preneed
contract proceeds as a required disclosure.

Preneed Funeral Contract Consumer Protection Trust Fund: The Act permits, in certain instances, a
claim to be filed against the Florida Consumer Protection Trust Fund (FCPTF) where a purchaser
has previously paid for a preneed contract, and the seller of the preneed contract subsequently

'o Snn s. 120.536,F.S. DFS Division of Funeral, Cemetery, and Consumer Services, HB 473 Comments & Suggestions, p. 7 (Nov. 17,
2015), on file with the Insurance & Banking Subcommittee staff.
2t s. 497 .454,F.5.
STORAGE NA[{ E: pcs0473.lBS.DOCX
DATE:1113O12O15

PAGE:8



goes out of business or becomes insolvent, and will not or cannot perform the preneed contract.22
The FCPTF is funded by varying portions of each preneed contract, remitted by preneed licensees;
all moneys deposited, along with all accumulated income, are immune from liens, charges,
judgments, and other creditors' claims and shall be used only for the express purposes authorized
by the Act.

o Because the PCS is repealing s. 497.461, F.S., regarding surety bonding, Section 22 of the
PCS amends s. 497.456, F.S., to remove a cross-reference to that statute. Additionally, the
PCS provides that the deposited moneys and accumulated appreciation (replacing the term
"income") are to be used solely for purposes set forth by the Act.

Disposition of Preneed Proceeds'. The Act requires that minimum percentages of proceeds from
preneed contract sales be deposited and under the control of an authorized trustee (i.e., state or
national trust companies or banks or savings and loan associations with trust powers). The
amounts to be deposited depend on the item sold in the contract. The statute also gives powers
and duties to the trustee to invest, protect, and to distribute principal and income, subject to rule by
the licensing authority. Section 23 of the PCS:

o Authorizes the Board to specify criteria, by rule, for the classification of items sold in a
preneed contract,

o Eliminates the method of determining wholesale cost, which industry has indicated is
contract-driven and can result in overvaluation,

o Replaces "principal and income" with "fair market value,"
o Requires the trustee to submit annual reports with certain information to DFS, as specified

by rule,
o Subjects the trustee to the prudent investor rule in s. 518.1 1 , F.S., instead of the current

SBA permissible investment statute in s. 215.47, F.S.
o Disallows the trustee from including life insurance policies or annuity contracts as

investments or assets by or of the trust, and limits real estate assets to 25 percent of the
trust,

o Allows the trustee to allocate and divide capital gains and losses, and
o Eliminates the licensee's power to revest title to trust assets subject to the alternative

security provisions in ss. 497.461 and 497.462(2), F.S., which are being repealed in the
PCS.

Cancellation of Preneed Contracts; Section 497.459, F.S., provides rescission rights, disclosures,
and remedies for preneed contract purchasers. Subsection (6) provides that all preneed contracts
are cancelable, as long as a preneed contract does not restrict any contract purchaser or a qualified
applicant or recipient of certain social benefits from making her or his contract irrevocable.

o An irrevocable contract is written only for people who are qualified applicants for, or
recipients of, supplemental security income (SSl), temporary assistance under the WAGES
program or Medicaid. Once the contract is signed, it cannot be canceled and refunded. lt is
a means for a person or family to set aside a portion of their assets for future burial and
funeral services. The amount of the irrevocable contract will not be counted as an asset
when the person applies for aid,23 which protects the recipient from exceeding income
eligibility thresholds and becoming disqualified from the public benefits.

o ln some instances, a purchaser enters into an irrevocable preneed contract for an amount in
excess of what the heirs ultimately use for burial, internment, etc., after the purchaser dies.
ln cases of closed estates or very small estates that do not warrant full probate

" DFS DNISIoN oF FLNERAL, CEMETERy, & CoNsuurn Senvlcrs, Claims Against the Consumer Protection Trust Fund,
http://www.myfloridacfo.com/Division/FuneralCemetery/Consumers,/PreneedClaims.htm (last viewed Nov. 24, 2015). Whether such
a claim will be paid, and how much will be paid on such a claim, is controlled by s.497.456, F.S., and rule 69K-10.002, Fla. Admin.
Code.

" DFS DNlstoN oF FuNERAL, CeuereRv & CoNsuueR SERvtcES, Consumer Tips: Preneed Contracts, at
http://www.myfloridacfo.com/Division/FuneralCemeterv/Consumers/ConsumerFAO.htm (last viewed Nov. 25, 2015).
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administration, the funeral home is left holding the remaining funds with no clear process of
disposing of the funds that originated from SSl, Medicaid, or other specified public benefit.

o Section 24 of the PCS amends s. 497.459(6), F.S., to provide that preneed contracts cannot
restrict any purchaser who is also the beneficiary and qualified applicant/recipient of benefit
funds from making her or his contract irrevocable. Additionally, the PCS clarifies that a
preneed contract made irrevocable pursuant to this section cannot be canceled during the
life or after the death of the contract purchaser or beneficiary.2a

. This ensures that the financial eligibility for the specified public benefits remain with
the person as long as they receive benefits.

. Additionally, the PCS requires unexpended monies spent on an irrevocable contract
to be remitted to the Agency for Health Care Administration (AHCA) for deposit into
the Medical Care Trust Fund after the beneficiary's final disposition.2s This ensures
that the state and federal governments recover their respective shares of the
unexpended monies of the irrevocable contract.

. Repeal of Surety Bonding & Letters of Credit as Security for Preneed Contracts; All preneed
contracts must be secured by one of the following, and must specify the method of security utilized
by the company: (1) A trust account, (2) A letter of credit (LOC) or surety bonding, or (3) An
individual insurance policy.

According to DFS, trust funding and insurance funding are the long-term proven and safe methods
for securing performance of preneed contracts. Since approximately 2004, there have been only
two methods actually used by preneed licensees to secure performance of preneed contracts: (1)
trust deposit of proceeds of the preneed contracts or (2) funding by life insurers licensed in
Florida.26

Section 497.461, F.S., allows additional surety bonding, "and other forms of security or insurance."
Section 497.462(2), F.S., allows letters of credit as an alternative form of security. To the best of
the Division's knowledge, these alternatives have not been used in recent years, and are vague,
untested, subject to abuse, unnecessary, and potentially dangerous to consumers.

The letter of credit provision, s. 497.462(2), F.S., relates primarily to surety bonding of preneed
sales. The Legislature has previously amended s. 497.462, F.S., by adding subsection (11), which
effectively prohibited use of surety bonding under s. 497.462, F.S., for new preneed contracts
written after December 31 ,2004. lt is believed that the Legislature intended to entirely prohibit use
of s. 497 .462(2), F.S., as to preneed contracts written after 2004, but by oversight, subsection (1 1 )
only refers to bonding.

The Division believes the LOC concept is far inferior to trust deposits and even surety bonding.
The LOC concept utilizes a body of law the Division and Board has no expertise in. The idea of
using a LOC to secure obligations that may not come due for decades is loaded with potential
dangers in the Division's opinion. The LOC option has never been used, and deleting the concept
is advisable in the Division's opinion.

As such, the Division recommends repealing these alternatives to trust deposits. Section 26 of the
PCS repeals s. 497.461, F.S., regarding surety bonding as an alternative to trust deposits. Section
27 of lhe PCS contains a savings clause for surety bonds in force under this section as of July 1,

2016, but states that no additional preneed contracts shall be added under such surety bonds after

2a Section I of the PCS creates definitions of "purchaser" and "beneficiary" in s. 497.005, F.S.
2s Section 497.005(32), F.S., defines "final disposition" as the final disposal of a dead human body by specified means, excluding
cremation. AHCA administers the Medical Care Trust Fund, which consists of federal grants and is used to provide health care
services to individuals eligible for Medicaid and Medicare. s.20.425(4)(a), F.S.

'6 DFS Division of Funeral, Cemetery, and Consumer Services, HB 473 Comments & Suggestions,pp.24-25 (Nov. 17,2015), on hle
with the Insurance & Banking Subcommittee staff.
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July 1 ,2016. Sections 28 and 29 of PCS likewise eliminate the letter of credit as an alternative to
trust deposits in s. 497 .462, F.S., and cross-references in s. 497 .464(1), F.S.

. lnactive Preneed Licensees; lf a preneed licensee elects to surrender his or her license or the
licensing authority does not receive the required renewal application and fees, the licensee
becomes inactive and is then prohibited from engaging in preneed sales with the public. Prior to
becoming inactive, he or she must collect and deposit into trust all of the funds paid toward preneed
contracts sold. Additionally, the licensing authority has rulemaking authority to review and
investigate such inactive licensees to protect the preneed customers, including requiring the
submission of unaudited or audited financial statements.

o The PCS amends s. 497.465, F.S., to provide that prior to inactive status, the licensee must
deposit into the trust all of the funds received from preneed contracts. This change is
intended to clarify that the licensee cannot retain any of the funds and must put them into
the trust account in their entirety. Additionally, the PCS removes the qualifier "unaudited or
audited" from financial statements.

B. SECTION DIRECTORY:

Section 1. Amends s. 497.005, F.S., relating to definitions.
Section 2. Amends s.497.141, F.S., relating to licensing; application procedures.
Section 3. Amends s.497.146, F.S., relating to licensing; address of record; changes; licensee
responsibility.
Section 4. Amends 497.152, F.S., relating to disciplinary grounds.
Section 5. Amends s. 497.161, F.S., relating to other rulemaking provisions.
Section 6. Amends s. 497.264, F.S., relating to license not assignable or transferable.
Section 7. Amends s. 497.266, F.S., relating to care and maintenance trust fund; remedy of
department for noncompliance.
Section 8. Amends s. 497.267, F.S., relating to disposition of income of care and maintenance trust
fund; notice to purchasers and depositors.
Section 9. Creates s. 497.2675, F.S., relating to distributions from the care and maintenance trusts.
Section 10. Amends s. 497.268, F.S., relating to care and maintenance trust fund, percentage of
payments for burial rights to be deposited.
Section 1 1. Amends s. 497.269, F.S., relating to care and maintenance trust fund; financial reports.
Section 12. Amends s. 497.273, F.S., relating to cemetery companies; authorized functions.
Section 13. Amends s. 497 .274, F.S., relating to standards for grave spaces.
Section 14. Amends s. 497.277, F.S., relating to other charges.
Section 15. Amends s. 497.283, F.S., relating to prohibition on sale of personal property or services.
Section 16. Amends s. 497.286, F.S., relating to owners to provide addresses; presumption of
abandonment; abandonment procedures; sale of abandoned unused burial rights.
Section 17. Amends s. 497.371 , F.S., relating to embalmers; establishment of embalmer apprentice
program.
Section 18. Amends s. 497.372, F.S., relating to funeral directing; conduct constituting practice of
funeral directing.
Section 19. Amends s. 497.381 , F.S., relating to solicitation of goods or services.
Section 20. Amends s. 497.452, F.S., relating to preneed license required.
Section 21. Amends s. 497.454, F.S., relating to approval of preneed contract and related forms.
Section 22. Amends s. 497.456, F.S., relating to Preneed Funeral Contract Consumer Protection Trust
Fund.
Section 23. Amends s. 497.458, F.S., relating to disposition of proceeds received on contracts.
Section 24. Amends s. 497.459, F.S., relating to cancellation of, or default on, preneed contracts.
Section 25. Amends s. 497.460, F.S., relating to payment of funds upon death of named beneficiary.
Section 26. Repeals s. 497.461, F.S., relating to surety bonding as alternative to trust deposit.
Section 27. Provides a savings clause for the repeal of s.497.461, F.S.
Section 28. Amends s. 497.462, F.S., relating to other alternatives to deposits under s. 497.458, F.S.
Section 29. Amends s. 497.464, F.S., relating to alternative preneed contracts.
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Section 30. Amends s. 497.465, F.S., relating to inactive, surrendered, and revoked preneed
licensees.
Section 31. Amends s. 497.601, F.S., relating to direct disposition; duties.
Section 32. Amends s. 497.607, F.S., relating to cremation; procedure required.
Section 33. Provides an effective date of July 1 ,2016.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The PCS's requirement that cemetery companies remit unexpended irrevocable preneed contract
funds to AHCA for deposit into the Medical Care Trust Fund after the beneficiary's final disposition
is an indeterminate but positive impact on state government.

2. Expenditures:

According to DFS, the PCS will not result in increased costs. The PCS may reduce some
operational costs to the DFS, particularly the provisions relating to use of email for license renewal
and other communications with licensees. DFS projects recurring savings to be in the range of
$20,000 per year."

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The unitrust proposal may provide a benefit to cemetery licensees in the form of increased annual
distributions to licensed cemeteries to defray cemetery care and maintenance expenses; however, the
Division states there is too little experience among other state funeral and cemetery regulators with the
concept to make specific projections.

The requirement for annual trustee reports to DFS may increase costs to the approximately 370
preneed licensees in the state. The costs would be in the form of increased fees charged by preneed
trustees to preneed licensees. DFS believes the cost will be relatively insignificant, because the
trustees already have and provide the information to the preneed licensees. DFS believes the recurring
cost might be in the range of $250 per licensee per year.'8

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

" Florida Department of Financial Services, Agency Analysis of 2016 House Bill 473,p.3 (Nov. 23, 2015).
,, Id,
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1 . Applicability of Municipality/County Mandates Provision:

Not applicable. This PCS does not appear to affect county or municipal governments

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The PCS authorizes the licensing authorities to adopt new rules regarding several aspects of the Act.
ln some instances, the PCS merely provides clearer statutory authority for existing rules:

. Forms and procedures, including electronic reporting of data required relating to changes in
licensees' information ;

o Rules that are not inconsistent with part lV of the Act and the lnsurance Code establishing
conditions of use for insurance as a funding mechanism for preneed contracts;

. Timeframes for cemetery licensees to change their care and maintenance trust distribution
method;

o Forms and procedures for applications and to implement the new unitrust statute, s. 497.2675,
F.S.;

o Rules allowing for fees exceeding the current $50 cap for transfers of burial rights;
. Rules specifying criteria for the classification of items sold in a preneed contract as services,

merchandise, or cash advances; and
. Rules relating to the format and content of annual reports filed by trustees of preneed trust

accounts, starting April 1 ,2018.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Section 9 of the PCS creates a definition of "fair market value" and "capital gain or loss," along with
other new definitions in new s. 497.2675, F.S. These new definitions "apply [specifically] for purposes
of care and maintenance trusts" (lines 322-323). However, "fair market value" appears in the PCS in
contexts other than C&M trusts, such as preneed contract funds that must be held in trust (see lines
912, 923,943, and 1038). Similarly, "capital gains and losses" appears in a preneed statute (line 975).
To ensure that "fair market value" and "capital gains and losses" are used consistently throughout the
Act, these terms should be moved to the general definitions section, s. 497.005, F.S.

V. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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An act relating to funeral, cemetery, and consumer

services; amending s.497.005, F.S.; defining terms;

amending s. 497.L41-, F.S.; revising required
j-nformation for licensure to include e-mail addresses;

requiring the Department of Financial Services to
include e-mail notification as a means to administer
the licensing process; amending s. 497.1-46, F.S.;
revising required information for current licensees to
include e-mail notification; amending s. 497 .152,

F.S.; conforming provJ-sj-ons to changes made by the

act; requiring, rather than authorizing, the Board of
Funeral, Cemetery, and Consumer Services to provide

certain criteria; prohibiting the board from requirj-ng
a fine when certain deficiencies are ful1y correcLed

within a specified period; amending s. 497.161, F.S.;
requiring the Divisj-on of Funeral, Cemetery, and

Consumer Services to authorize specified rules for
preneed contracts; amending s. 497.254, F.S.;
requiring cemetery licensees to provide e-mail address

to the department; amending s. 497.255, F.S.; revising
the prohibition against withdrawal or transfer of
asseLs within the care and maintenance trust fund t.o

include an exception; amending s. 497.267, F.S.;
revising provisions relating to the disposition of
withdrawals from the care and maintenance trust fund;
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creating s. 497.2575, F.S.; defining terms; providing
for unitrust distribution method optj-on and

requirements; eligibility for distributj-ons; providing
for board authority to discontinue or modify unitrust
method; requiring annual reports for unitrust method;

authorizing the board to adopt certain rules; amending

s. 497.268, F.S.; conforming provisions to changes

made by the act; deleting a required deposit in a

cemetery company's care and maintenance trust fund for
mausoleums or columbaria; delet.ing the requirement

that. taxes on capital gain be paid from the trust
corpus; amendj-ng s. 497.269, F.S.; requiring a trustee
to annually furnish financial reporLs that record the

fair market value of the care and maintenance trust
fund; amending ss. 497.273 and 497.2"74, F.S.;
conforming provisions to changes made by the act,'

amending s. 497.277, F.S.; revising a limitation on

the fee for transfer of burial rights from one

purchaser to another; authorLzi-ng the board to
determine the transfer fee; amending ss. 491.283 and

497.286, F.S.; conforming provisions to changes made

by the acL; amending s. 497.371-, F.S.; provi-ding that
an applicant for the embalmer apprentice program may

not be licensed without a determination of character
by the licensing authority, amending ss. 497.372 and

497.381-, F.S.; conforming provisions to changes made
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by the act; amending s. 497.452, F.S.; deletj-ng an

exception that prohibits a person from receiving
specified funds without holding a valid preneed

license; amending ss. 497.454; conforming provisions
to changes made by the act; amending s. 497.455, F.S.;
conforming provisions to changes made by the act;
amending s. 497.458, F.S.; revising reguirements
relating to the disposition of proceeds on a preneed

contract; authoriz:-ng the board t.o adopt rules to
classify items sold in preneed contacts; requiring the
trustee to furnish the department wit.h an annual

report regarding preneed licensee trust accounts

beginning on a specified date; providing requj-rements

for the annual- report; revising which investments a

trustee of a trust has the power to invest in;
deleting provisions relating to the preneed licensee;
amending s. 497.459, F.S.; prohibiting certain preneed

contracts from being canceled during the life or after
the death of the contract purchaser; amendj-ng s.

497.460, F.S.; conforming provisions t.o changes made

by the act; repealing s. 497 .467., F.S. , relating to
the authorization for a preneed licensee to elect
surety bonding as an alternative to depositing funds

into a trust; amending s. 497.462, F.S.; deletj-ng
obsolete references to surety bonds; amending s.

497.464, F.S.; conforming provisions to changes made
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100
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L02
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1,04

by the act; amending s. 497.465, F.S.; requiring an

inactive preneed licensee to deposit a specified
amount of funds recej-ved on certain preneed contracts
into the trust upon a specified time; amending ss.

491.60J-- and 497.607, F.S.; specifying that cremated

remains are not propert.y; requiring a division of
cremated remains to be consented to by certain
persons; providing that a dispute sha1l be resolved by

a court of competent jurisdiction; conformj-ng

provisions to changes made by the act; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Present subsections (5) through (51) and (53)

through (71) of section 497.005, Florida Statutes, are

redesignated as subsections (5) through (et), and (53) through
(73) , respectively, and new subsections (5) and (62) are added

t.o that section, to read:
497.005 Definitions.-As used in this chapter, the term:
(5) "Beneficiary" means a natural person expressly

identified in a preneed contract as the person for whom funeral
merchandise or services are intended.

(52) "Purchaser" means a natural person who executes a

preneed or an at-need contract for services or merchandise with
a licensee.

Section 2. Subsections (2) and (11) of secti-on 497.14L,
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L07
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11,2
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Lt9
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1,22

1,23

1,24

1,25

1,26

1,27

1,28

]-29

130

Florida Statutes, are amended to read:

497 .1-41- Licensing; general application procedures.-
(2) Any person desiring to be licensed shal1 apply to the

licensing authority in writing using such forms and procedures

as may be prescribed by ru1e. The application for licensure
shall include the applicant's social security number if the

applicant is a natural person; otherwise, the applicant's
federal tax identification number shal-I be included.

Notwithstanding any other provi-sion of law, the department is
the sole authority for determining the forms and form contents

to be submitted for initial licensure and licensure renewaf

application. Such forms and the information and materials
required. by such forms may include, 4s appropriate,
demographics, education, work hj-story, personal background,

criminal history, finances, business information, sj-gnature

notarization, performance periods, reciprocity, local government

approvals, supporting documentation, periodic reporting
requj-rements, fingerprint requirements, continuing education

requirements, business plans, character references, email

addresses, and ongoing education monitoring. Such forms and the

information and materials required by such forms may also

include, to Lhe extent such information or materials are not

already in the possession of the department. or the board,

records or information as to complaints, inspections,
investigatj-ons, discipline, and bonding. The application sha11

be supplemented as needed to reflect any material change in any
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752
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155

155

circumstance or condition stated in the application that takes
place between the initial filing of the application and the
final grant or denial- of the license and that might affect the

decision of the department or the board. After an application by

a natural person for licensure under t.his chapter is approved,

the licensj-ng authority may require the successful applicant to
provide a photograph of himself or herself for permanent

lamination onto the license card to be issued to the applicant,
pursuant to rules and fees adopted by the licensing authority.

(11) The department sha11 implement a system for
administration of the overall- licensing process, including email
notification for the processing and tracking of applications for
licensure, the issuance of licenses approved by the board, the
tracking of 1icenses issued, the administration of the license
renewal process, and the collect.ion and processing of fees

related to those actj-vities. The system may use staff and

facilities of the department or Lhe department may enter j-nto a

contract for all or any part of such system, upon such terms and

conditj-ons as the department deems advisable, and such contract
may be with another government agency or a private business.

Section 3. Section 497.L46, Florida Statutes, is amended

to read:
497.1-45 Licensing; address of record; changes; licensee

responsibitity.-Each licensee under this chapter is responsible
for notifying the department in writing of the licensee's
current email address, busj-ness and resj-dence mailing address,
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and the street address of the licensee's primary place of
practice and sha1l notify the department +n--+r=i+ing within 30

days after any change in such information, in accordance with
procedures and forms prescribed by ru1e. Notwithstanding any

other provision of law, electronic notification seffv+€€-+y

reg*+ar-m*i+ to a licensee's last known email- address of record
or preferred street address of record with the department

constitutes adequate and sufficient notice to the licensee for
any official communication to the l-icensee by the board or the
department, except when other service is expressly required by

this chapter. The department may adopt rules, forms, and

procedures, including electronic reporting of any and all dat.a

required to be provided by this section.

len-
Section 4. Paragraphs (b) and (e) of subsect.ion (8) ,

paragraph (d) of subsection (a2), paragraphs (b) and (c) of
subsection (t+1, and paragraph (b) of subsection (15) of section
497.L52, Florida Statutes, are amended to read:

497 .1-52 Disciplinary grounds.-This section sets forth
conduct that is prohibited and that sha1l constitute grounds for
denial of any application, imposition of discipline, or other
enforcement action against. the licensee or other person

committing such conduct. For purposes of this section, the
requirements of this chapter include the requirements of rules
adopted under authority of t.his chapter. No subsection heading
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183

l-84

185

186

1,87

188

189

1_9 0

191

]-92

193

]-94

195

L95

1,97

198

1_99

200

20a

202

203

204

205

206

207

208

in this section sha1l be interpreted as limiting the
applicability of any paragraph within the subsection.

(8) TRANSPORT, CUSTODY, TREATMENT, OR DISINTERMENT OF

HUMAN REMAINS.-

(b) Refusing to surrender promptly the custody of a dead

human body upon the express order of the persen legally
authorized person to such person's *trs custody; however, this
provision sha1l be subject, to any state or local laws or rules
governing custody or transportation of dead human bodies.

(e) Failing to obtain written authorization from a 1egaIly
authorized person before

@ entombment, interment, disinterment,
disentombment, or dj-sinurnment of the remains of any human

being.

02) DISCLOSURB REQUIREMENTS.-

(d) Failure by a funeral director to make fu1I disclosure
in the case of a funeral or direct disposition with regard to
the use of funeral merchandise that is noL to be disposed of
with the body or failure to obtaj-n written permissj-on from a

legal-Iy aut.horized person t+rc--trx+reh*ser regarding disposition of
such merchandise.

(14) OBLIGATTONS REGARDING COMPLAINTS AND CLAfMS BY

CUSTOMERS.-

(b) Committing or performing with such frequency as to
indicate a general business practice any of the following:

1. Failing to acknowledge and act promptly upon
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209

2LO

2LA

212

21,3

21,4

2L5

21,6

2L7

2L8

2L9

220

224

222

223

224

225

226

227

228

229

230

234

232

233

234

communications from a licensee's customers and their
representatj-ves with respect to claims or complaints relating to
the licensee's activities regulated by this chapt.er.

2. Denying claj-ms or rejecting complaints received by a

licensee from a cusLomer or customer's representative, relating
to the licensee's activities regulated by this chapter, without
first conducting reasonabl-e J-nvestj-gatj-on based upon available
information.

3. Attempting to settle a claim or complaint on the basis
of a material document that was al-tered without notice Lo, or
wj-thout the knowledge or consent of, the contract purchaser or a

l-egall-y authorized person

St*ar+i-an.
4. Failing withln a reasonable time to affirm or deny

coverage of specified services or merchandise under a contract
entered into by a licensee upon written request of the contract
purchaser or a IegaIIy authorized person he:s--e=--hi-s

i+n '
5. Failing to promptly provide, in relation to a contract

for funeral or burial merchandise or services entered into by

the licensee or under the l-icensee's 1icense, a reasonable

explanation to the contract purchaser or a IegaIly authorized
person i-an of the
licensee's basj-s for denying or rejecting all or any part of a

claim or complaint submitted.
(c) Making a material misrepresentation to a contract
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235

236

237

238

239

240

244

242

243

244

245

246

247

248

249

250

25L

252

2s3

254

255

2s6

257

258

259

260

purchaser or a legally authorized person her--er-+i-s
i-an for the purpose and with the

intent of effecting settlement of a claim or complaint or loss
under a prepaid contract on less favorable terms t.han those
provided in, and contemplated by, the prepaid contract.
For purposes of t.his subsection, the response of a customer

recorded by the customer on a cusLomer satisfaction
questionnaire or survey form sent to the customer by the
licensee, and returned by the customer to the licensee, shall
not be deemed to be a complaint..

(15) MISCELLANEOUS FINANCIAL MATTERS.-

(b) Failing to timely remit as reguired by this chapter
the required amounts to any trust. fund required by this chapter.
The board shall may by rule provide criteria for identifying
minor, nonwillful trust remittance deficiencies; and remittance
deficiencies falling within such criteria, if fu11y corrected
within 30 days after notice to t.he Ij-censee by the department,

do sha}} not constj-tute grounds for a fine or other disciplinary
action.

Section 5. Paragraph (g) is added to subsection (1) of
section 49'7.L6L, Florida Statutes, to read:

497 .1-61- Other rulemaking provisions.-
(1) In addition to such other rules as are authorized or

required under this chapter, the following additional rul-es, not
j-nconsistent with this chapter, sha1l be authorized by the
licensj-ng authority.
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264

262

263

264

265

266

267

268

269

270

271

272

273

274

275

276

277

278

279

280

28A

282

283

284

285

285

(g) Rules, not inconsistent with part IV of this chapter
and the Florida Insurance Code, establishing conditj-ons of use

for insurance as a funding mechanj-sm for preneed contracts.
Section 5. Paragraphs (c) and (d) of subsect j-on (2) of

section 497.264, Florida Statutes, are amended to read:

497.264 License not assignable or transferable.-
(2) Any person or entity that seeks to purchase or

otherwise acquire control of any cemetery licensed under this
chapt.er shal-I first apply to the licensing authority and obtain
approval of such purchase or change in control.

(c) For applications by a natural person,

shall state the applj-cant's name, email address,

address, address of principal office or place of employment, and

social security number.

(d) For applications by an entity, the application sha11

staLe the applicant's name, email address, address of principal
place of business or headquarters offices, the names and titl-es
of all officers of t.he applicant, their individual email
addresses, the applicant's state of domicile and date of
formation, and the applicant's federal tax identificatj-on
number.

Section 7. Subsections (3) and (4) of sectj-on 497.265,

Florida Statutes, are amended to read:

497.266 Care and maintenance trust fund; remedy of
department for noncompliance.-

(3) A I+o person may not wj-thdraw or transfer any portion
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287

288

289

290

29L

292

293

294

295

296

297

298

299

300

301

302

303

304

305

305

307

308

309

310

311

31-2

of assets within €he-eerpus--ef the care and maintenance trust
fund, except as authori without first
obtaining written consent from the licensing authority.

(4) The trustee of the trust established pursuant to this
section may only invest j-n lnvestments and loan trust funds, ds

prescrj-bed in s.497.458. The trustee shal1 take title to the
property conveyed to the trust for the purposes of investing,
protecting, and conserving it for the cemetery company;

collecting income; and dist.ributing withdrawals from the trust
@i+teeme as prescribed in this chapter. The

cemetery company is prohibited from sharing in the discharge of
the trustee's responsibilities under this subsection, except

that t.he cemetery company may request the trustee to invest in
tax-free investments.

Section 8. Section 497.257, Fl-orida Statutes, is amended

to read:

497.257 Disposition of withdrawals from the *neeme-ef care

and maintenance trust fund; notice to purchasers and

depositors.-Withdrawals from lhe+he M care and

maintenance trust. fund shal1 be used so1e1y for the care and

maintenance of the cemetery, including maintenance of monuments,

which maintenance may sha}} not be deemed to include the
cleaning, refinishing, repairingl, or replacemenL of monuments;

for reasonable costs of administering t.he care and maintenance;

and for reasonable costs of administ.ering the trust fund. At the
time of making a sale or receiving an initial deposit, the
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313

3L4

315

315

3L7

318

319

320

324

322

323

324

32s

325

327

328

329

330

331

332

333

?34
33s

335

337

338

cemetery company shal1 deliver to the person to whom the sale is
made, or who makes a deposit, a written instrument which sha11

specifically state the purposes for which withdrawals from the

i+eeme-ef--Ehe trust fund shall be used.

Section 9. Section 497 .2575, Florida SLatutes, is created

to read:

497.2675 Distributions from the care and maintenance

trusts.
(1) DEFINITIONS. In addition to definitions provided in s.

497.005, the following definitions shaI1 apply for purposes of
care and maintenance trusts:
(a) "Average fair market va1ue" means, as determined by the

trustee of a care and maintenance trust., the average of the fair
market. values of assets held by the trust on .fanuary 1 of the

current and ,fanuary 1 of each of t.he 2 preceding years, or f or
the entire term of the trust if there are less t.han 2 preceding

years, and adjusted as follows:
1. If assets have been added to the trust during the years used

to determine the average, the amount of each addition is added

to all years in which such addition was not included.
2. If assets have been distributed from the trust during the
years used to determine the average, other than in satisfaction
of the unitrust amount, the amount of each distribution is
subtract.ed from all years in which such distribution was not
included.
(b) "Capj-ta1 gain" or I'capital Ioss" means a change in the fair
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market value of a capital asset, such as investment or real
estate, that gives it a different worth than the purchase

price. A capital gain or loss may be realized or unrealized. A

capital gain or loss is not realized until the asset is soId.
(c) "Ordinary income" means interest, dividends, rents and other
amounts received by the trust as current returns on trust
investments, but excluding: realized or unrealized capitaf gains

or losses; deposits to trust required under Chapter 497 and

other contributions of principal to the trust; and amounts

received as fu11 or partial- pa)rment for the sale, transfer, or
exchange of a trust asset.
(d) "Net ordinary income of the trust" means, as determined by

the trustee of t.he care and maintenance trust, the annual

ordinary income of the trust reduced by the annual- amount of
expenses of operating the trust, including but not limited to
trustee fees, appraisal fees, investment advisor fees, and

accounting fees; and reduced further by the annual amount of
income and other taxes, excluding capital- gains taxes, paid or
due in regard to the trust's ordinary income.

(e) "Net ordinary j-ncome trust distribution method" is the

method of calculating the annual amount to be distributed to a

cemetery licensee from its care and maintenance trust, in which

method the annual net ordinary income of the trusL j-s determined

by the trustee and that amount is distributed to the cemetery

1i-censee.

339

340

344

342

343

344

345

346

347

348

349

350

351

352

3s3

354

3s5

356

357

358

359

350

3 51_

362

353

364 (f ) "Faj-r market val-ue" means the fair market value of the
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355

365

367

368

369

370

37].

372

373

374

375

376

377

378

319

380

3 81_

382

383

384

385

385

387

388

389

390

assets held by the trust, reduced by aIl- known noncontingent
liabilities. The fair market value of trust assets that. are not
publicly traded on a stock or other regulated securities
exchange, shall be determined by written appraisal by a
qualified independent publ-ic appraiser not affiliated with the
cemetery licensee or its princj-pals; no such appraisal shal] be

relied upon by the trustee if it was not issued or re-confirmed
in writing by the appraiser within two years prior to the date
the appraisal is used by the trustee in the trustees fair market

val-ue determinations .

(g) "Income" means interest, dividends, rents, and other money

that the trustee receives as current return from a princj-paI
asset, and whj-ch is not received as fu1I or partial palrment for
the sa1e, transfer, or exchange of a trust asset.
(h) "Unitrust amount" and "unitrust distribution" means the
amount distributable from the care and maintenance trust. to the
cemetery licensee owning the trust, as calculated using the
unitrust distribution method.

(i) "Unitrust distribution percentage" is a percentage between

three and five percent, j-nclusive, as specifically approved by

the Board for a particular cemetery licensee upon application by

the licensee to receive a unitrust distribution from the
licensee's care and maintenance trust. In no event shaI1 a
unitrust distribution percentage in excess of five percent. be

authorized.
(j) "Unitrust dj-stribut.ion method" is the method of calculating
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the amount to be distributed to a cemetery licensee from its
care and maintenance trust, in which method the average fair
market value of the care and maintenance trust, or the preneed

Iicensee's prorata share of a master t,rust, is multiplied by a

unitrust distribution percentage, and the resulting unitrust
amount is distributed to the cemetery licensee, all as more

specif ica1ly described herein.
(2) DEFAULT TRUST DISTRIBUTION METHOD. Unless authorization for
a unitrust distribution has been applied for and approved by the

board in accordance with this section, there may be distributed

391

392

393

394

395

395

397

398

399

400

401

402

403

404

405

406

407

408

409

4l.0

4L1,

41,2

41,3

41,4

4]-5

4L6

the net. ordinary income of the t.rust. Such distribution sha1I

be at such time as the trustee is able to determine the net
ordinary income of the trust.
(3) CEMETERIES NOT ELIGIBLE TO RECEIVE A UNITRUST DISTRIBUTION.

(a) A cemetery shalI not be eligible to apply for or receive a

unitrust distribution from its care and maintenance trust if a

unitrust distribution would be materially inconsistent with the

terms and conditions of the cemetery's bylaws or existing care

and maintenance trust agreement document. A cemetery licensee
operating under cemetery bylaws or a care and maintenance trust
that specifies or by fair implication indicates that only the

net ordinary income of the trust shall be disLributed, and who

desires to be able to receive a unit.rust distribution from the

trust, sha11 appl-y to the Board through the Division, for
approval to amend or replace such bylaws and/or trust agreement
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4]-7

4L8

41,9

420

424

422

423

424

425

426

427

428

429

430

434

432

433

434

435

436

437

438

439

440

44L

442

to allow the cemetery lj-censee to seek a unitrust distribution
from the trust. The Board shal1 approve such application to
amend t.he bylaws or trust agreement if the board finds that
there are reasonable grounds to believe that approval would be

in the best interests of the perpetual care of the cemetery, and

under all the circumstances of t.he part.icular case, would be in
the best interest of persons then owning interment spaces in the
cemetery and the families of persons already interred in the
cemetery.

(b) A cemetery shall not be approved to. receive or continue
to receive a unitrust distribution from its care and maintenance

trust if there is an uncorrected care and maintenance trust
deficiency as determined by an examination report of the
Division, which report has become flnal or is pending.
(4) APPLTCATION TO USE THE UNITRUST DISTRIBUTION METHOD.

(a) A licensed cemet.ery that is not ineligible under (3) above,

may apply to the Board through the Division for approval to use

the unitrust distribution method. The application shall:
1. Be s j-gned by an of f icer of the licensed cemetery;
2. State the cemetery's name, lj-cense number, and address.

3. Provide a copy of the cemetery's existing bylaws, and the
care and maintenance trust agreement.

4. If t.he applicant seeks approval of an amendment or
replacement of its bylaws or care and maintenance trust.
agreement, provide a copy of the proposed amended or replacement
bylaws and/or care and maintenance trust agreement, identifying
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443

444

445

446

447

448

449

450

454

452

453

454

455

456

457

458

459

450

46].

462

453

464

465

466

457

468

all material changes from the existing bylaws and care and

maintenance trust agreement, as applicable.
5. Provide a letter from, as applicable, the trustee or proposed

trustee of the care and maintenance trust, signed and dated by a
representative of the trustee, in which letter the trustee:
a. advises the Board that t.he trustee is abl-e and wil-]ing to
implement the unitrust distribution method as regards to
appl-icant's care and maintenance trust; and

b. sets forth the trustee's average fair market value
calculations and related and supporting data referenced in
(1) (a) above.

5. Specify the unitrust distribution percentage the applicant
seeks approval of.
7. Provide copies of an annual report of the trustee of the
cemetery's care and maintenance trust, for each of the preceding

five years, or for each year the cemetery has been licensed,
whichever period is shorter.
8. Certify to the Board that all amounts required by Chapter 497

to have been deposj-ted into the trust, have been deposiLed, and

that there have been no withdrawals from the trust in excess of
those allowed under Chapter 497, to the best of the knowledge

and bel-ief of cemetery management, and that there is not pending

any unresol-ved Dj-vision examination report asserting a

deficiency j-n the care and maintenance trust.
9. Certify to the Board that cemet.ery management has conducted
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469

470

471,

472

473

474

4'7 5

476

477

478

479

480

481,

482

483

484

485

486

487

488

489

490

49L

492

493

494

or caused to be conducted and have reviewed an analysis of the
proposed implementation of the unitrust distribution method as

applied to the cemetery's care and maintenance trust, and to the

best of the knowledge and belief of the cemet.ery's management

implementation of the unitrust distribution method will not

result in lower end of year care and maintenance trust principaf
balances, than would be the case under the net ordj-nary income

trust distribution method.

(b) APPROVAL CRITERIA. The board shaIl approve the application
unless the Board determines, based on all the evidence avaifable
to the board, that as regards that appl-icant's care and

maintenance trust, the unit.rust distribution method is like1y
t.o have a materially less favorable long term impact on the

cemetery' care and maintenance trust as a resource to provide
for t.he perpetual care of the cemetery after the cemetery ceases

active operations, as compared to the net ordinary income trust
dist.ribut.ion method.

(c) DURATION OF APPROVAL. An approval to use the unitrust
distrj-bution shaIl continue in effect j-ndefinitely until the

cemetery licensee applj-es to the Board and is approved to modify

its applj-cation of the unitrust distribution method, or to
revert to the net ordinary income trust distribution method, or
until the cemetery licensee is ordered by the Board to modify or
discontinue use of the unitrust distribution method.

(d) TEMPORARY TNITTAL UNITRUST DISTRIBUTION PERCENTAGE. ThC

maximum unitrust dist.ributlon percentage t.hat sha1l be approved
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495

496

497

498

499

500

501

502

503

504

505

506

507

s08

509

510

s l_1

51,2

513

5]-4

s l_5

s15

51,7

s18

519

520

for the first 12 months of an applicant's use of the unitrust
distribution method, shaII be 4.5 percent. If the Board in the
initi-al application proceeding approved a unitrust distribution
percentage higher t.han 4.5 percent, then upon expiration of the
said 12 months, the applicant may without. further applicat.ion or
proceedings commence use of the higher approved unitrust
distribution percentage .

(5) APPLICATTON TO MODIFY UN]TRUST DISTRIBUTION METHOD IN

EFFECT.
!(a) A cemetery licensee that has been approved to and is usj-ng

t.he unitrust distribution method, and desires to decrease the
unitrust distribution percentage being utilized, may do so

without approval by the Board, but sha11 advise the Division in
a signed and dated writing explaining the change, the effective
date of the change, and the revised lower unitrust distribution
percent.age t.hat wil-I be used, within 30 days of the change.

(b) A cemet.ery licensee that has been approved to and is using
the unitrusL distribution method, and desires to increase the
unitrust distribution percentage, or otherwise to materially
modify its implementation of t.he unitrust distribution method

from as described to and approved by the Board in the cemetery

licensee's application to use the unit.rust distribution met.hod,

sha1I prior to effecting such change apply to and recej-ve

approval from the Board concerning such change. The board shall
approve the application for change unless the Board determines

that approval would not be in the long term best interests of
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524

522

523

524

525

526

527

528

s29

530

531

532

533

534

535

535

537

538

s39

540

544

542

543

544

545

546

the cemeteryt care and maintenance trust as a resource to
provide for the perpetual- care of the cemetery after the

cemetery ceases act j-ve operations.
(5) REVERSION TO NET ORDINARY INCOME DISTRIBUTION METHOD.

A cemetery licensee that has been approved to and is using the

unitrust distribution method, and desires to revert to the net
ordinary j-ncome trust distribution method, shall- prior to
effecting such change appl-y to and receive approval from the

Board concerning such change. The Board shall approve such

application unless it determines that approval would not be in
the long term best int.erests of the care and maintenance trust
as a resource to provj-de for the perpetual- care of the cemeLery

after the cemetery ceases active operat.ions
(7) APPLICATION TO RESUME THE UNTTRUST DISTRIBUTION METHOD.

A cemetery licensee that has been approved to revert from the
unitrust distribution method to the net ordinary income trust
distribution method, and t.hereafter desires to resume use of the

unitrust distribution method, shall prior to effecting such

change apply to and receive approval from the Board concerning
such change, by application as j-n (4) of this section, and

providing with said application a written explanation by the

applicant of the history of and reasons for the past and

proposed changes to the cemetery licensee's method of
distributi-on from its care and maintenance trust. The Board

shaIl approve such change only if it determines that approval
would clearly be in the long term best interest.s of the care and
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547

548

549

550

55l_

552

553

554

555

555

557

558

s59

560

551

562

553

564

555

566

567

558

569

570

57L

572

maintenance trust as a resource to provide for the perpetual
care of the cemetery after the cemetery ceases active
operations.
(8) TIMTNG OF DISTRIBUTIONS UNDER UNITRUST DISTRIBUTION METHOD.

The unitrust distribution calculated pursuant to the unj-trust
distribut.ion method as approved by the Board for a particular
licensee, shalI be distrj-buted to the preneed licensee in equal-

monthly or quarterl-y payments, at the end of each month or
quarter as the case may be.
(9) DISTRIBUTION METHOD CHANGES TO COINCIDE WITH CALENDAR YEARS.

A cemetery licensee may not apply to change its care and

maintenance trust distribution method more than once in any 35

month period, provided the Board may by rule short.en or expand

the 36 month period if it deems it advisable j-n t.he best
interests of care and maintenance trusts, based on experienced
gained by the Board in the use of the unitrust. distribution
method. A cemetery licensee may only use one method of
calculating distributions from its care and maintenance trust in
any one calendar year. Any change in care and maintenance trust
distribution method shall be effectuated on January 1 of the
calendar year following approval of such change by the Board.
(10) BOARD MAY ORDER DISCONTINUATTON OR MODIFICATION OF A

LICENSEE'S USE OF THE UNITRUST DISTRTBUTION METHOD.

As regards a cemetery t.hat has been approved to and is using the
unitrust distribution method, if at any t.ime the Board

determines, based on all the evidence available to the board,
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574
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576
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579

s80

581

582

583

584

585

585

587

s88

589

590

591

592

593

594

595

596

597

598

that the use or continued use of the unitrust distribution
method by that trust has resul-ted in or is fikely to result in a

materially unfavorable long term impact on the cemetery' care

and maintenance trust as a resource to provide for the perpetual

care of the cemetery after the cemetery ceases active
operations, as compared to other available disLribution opLions

allowed under this section, the board may order the prospective

modification of the unitrust distrj-bution method as applied to
the cemetery licensee, or may order that the cemetery licensee
revert to t.he net ordinary income trust dj-stribution method.

(11) ANNUAL REPORTS.

(a) A cemetery licensee utilizing the unitrust distribution
method shal-I cause the trustee of the care and maintenance trust
each year to prepare and provide to the Dj-vision a report as

required by s. 497.269, and in addition shall cause the trustee
to provide the fol-lowing information to the Division with said
report:
1. the net ordinary income of the trust for the calendar year

being reported; and

2. seLting forth the average fair market value calculations and

related and supporting data referenced in (1) (a) of this
section, as used in the most recent unitrust distribution to the
cemetery licensee.

(12) RULEMAKING AUTHORTTY. The licensing authority may by rule
prescribe forms and procedures for applications under and

implementation of thj-s section. Such rules may require t.he
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filing of such additional fj-nancial or other information as the

licensing authority determines is needed for an informed

decision by the board concerning the application.
Section 10. Paragraphs (a) and (b) of subsection (1) and

subsection (2) of section 497.268, Florida Statutes, are amended

to read:
497.258 Care and maint.enance trust fund, percent.age of

payments for burial rights to be deposited.-
(1) Each cemetery company shal1 set aside and deposit. in

its care and maintenance trust fund the following percentages or
amounts for aII sums received from sales of burial rights:

(a) For burial rights, 10 percent of all payments

received; however, for sales made after September 30, 1-993, Do

deposit shall- be less than $25 per burial right gffir#e. For each

burial right. which is provided without charge, the deposit Lo

the fund shal-l- be $25.
(b) Fer mauseleums or eelumbar*a; 10 pereenE ef paymenEs

reeeived,
(2) Deposits to the care and maintenance trust fund shal1

be made by the cemetery company not later than 30 days following
the close of the calendar month in which any payment was

received; however, when such payments are received in
installments, the percentage of the installment payment placed

in trust must be identical to the percentage which the payment

received bears to the total cost for the burial rights. Trust
income may be used to pay for all usual and customary services
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for the operation of a trust account, including, but not limited
to: reasonable trustee and custodian fees, investment adviser
fees, allocation fees, and taxes. If the net income is not

sufficient to pay the fees and other expenses, the fees and

other expenses shal-I be paid by the cemetery company. €aPi+a+

gains Eaxes shall be paid frem Ehe eerpus,

Section 1l-. Section 497.269, Florida Statut.es, is amended

to read:

497.269 Care and maintenance trust fund; financial

625
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6s0

reports.-On or before April 1 of each year, the trustee shall-

furnish adequate financial reports that record the fair market

value with respect. t.o the care and maintenance trust fund

utilizing forms and procedures specified by rule. However, the

department may require the trustee to make such additional
financial reports as j-t deems necessary. In order to ensure that
the proper deposits to the trust fund have been made, the

department shal1 examine the status of the t.rust fund of the

company on a semiannual basis for the first 2 years of the trust
fundrs existence.

Secti-on 12. Subsection (4) of sectj-on 497.273, Florida
Statutes, is amended to read: .

497 .273 Cemetery companies; authorized functions.-
(4) This chapter does not prohibit the interment or

entombment of the inurned cremated animal remai-ns of t.he

decedent's pet or pets with the decedent's human remains or
cremaLed human remains if:
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(a) The human remains or cremated human remains are not
commingled with the inurned cremated animal- remains; and

(b) The interment or entombment with the inurned cremated

animal remains is with the authorization of a @
eEher 1ega11y authorized person.

Section 13. Subsection (1) of section 497.274, Florida
Statutes, is amended to read:

497.274 Standards for grave spaces.-
(1) A standard adult g'rave space shall measure at least 42

inches in width and 96 inches in length, except for preinstalled
vaults in designated areas. For interments, except cremated

remains, the covering soj-I shall measure no less than L2 inches
from the top of the outer burial container at time of interment,
unless such level- of soil is not physically possible. In any
j-nterment, a IegaIIy authorized person i+
may waive the 12-inch coverage minimum.

Section l-4. Subsection (2) of section 497.2'77, Florida
Statutes, is amended to read:

497.277 Other charges.-Other than the fees for the sale of
burial- right.s, burial merchandise, and burial services, flo other
fee may be directly or indirectly charged, contracted for, or
received by a cemetery company as a condition for a customer to
use any burial right, burial merchandise, or burial service,
except for:

(2) Charges paid for transferring burial rights from one

purchaser to another; however, no such fee may exceed $50,

Page 26 of 45
PCS for HB 473

CODING: Words $*i€kes are deletions; words underlined are additions.

V



FLORIDA HOUSE OF REPRESENTATIVES

PCS for HB 473 ORIGINAL 201 6

677

678

679

680

581

682

583

584

685

585

687

588

689

690

69L

692

693

694

695

696

597

698

699

700

7 01,

702

unless a higher fee is approved by rule of the board, based on

the board's findings of average administrative costs to a

cemetery of transferring such burial- right.
Section 15. Paragraph (c) of subsection (2) of section

497 .283, Florida Statutes, is amended to read:
497.283 Prohibition on sale of personal property or

services . -
(2)

(c) In l-ieu of delivery as required by paragraph (b) , for
sales to cemetery companies and funeral establishments, and only
for such sales, the manufacturer of a permanent ouLer burial
receptacle which meets standards adopt.ed by rule may e1ect, at
its discretion, to comply with the delivery requj-rements of this
section by annually submitting for approval pursuant to
procedures and forms as specified by rule, in writing, evj-dence

of the manufacturer's financj-a1 responsibility with the
licensing authority for its review and approval. +he--s+andards

euEer burial reeepEaeles whieh meeE naEional indusEry sEandards

assum

Section 15. Subsection (3) of section 497.286, Florida
Statutes, is amended to read:

497.286 Owners to provide addresses; presumption of
abandonment; abandonment procedures; sale of abandoned unused
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722
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725

726
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burial rights.-
(3) Upon the occurrence

set forth in subsection (2) , a

department a certified notice
the burial rights. The notice

(a) Describe the burj-aI
abandoned;

(b) Set forth the name of the owner or owners of the
burial right.s, or if the owner is known to the cemetery to be

deceased, then the names, if known to the cemetery, of such

claimants as are heirs at 1aw, next of kj-n, or specific devisees
under the will of the owner or the Iega11y authorized person;

(c) Detail the facts with respect to the faj-Iure of the
owner or survivors as outlined in this section to keep the
cemetery informed of the owner's address for a period of 50

consecuLive years or more; and

(d) Certify that no burial right has been exercised which
is held in common ownership with any abandoned burial rights as

set forth in subsection (2) .

Section 17. Sectj-on 497.371-, Florida Statutes, is amended

to read:

497.377 Embalmers; establ-ishment of embal-mer apprentice
program.-The licensj-ng authorit.y adopts rules establishj-ng an

emba1mer apprentice program. An embalmer apprentice may perform
only those tasks, functions, and duties relating to embalming

which are performed under the direct supervision of an embalmer
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who has an active, valid license under s. 49'7.358 or s. 497.359.

An embalmer apprentice is sha*-be eligible to serve in an

apprentice capacity for a period not to exceed 3 years as may be

determined by licensing authority rule or for a period not to
exceed 5 years if the apprentice is enrolled in and attending a

course in mortuary science or funeral service education at any

mortuary college or funeral service education college or school.

An embalmer apprentj-ce sha11 be issued a license +i-ee+sed upon

payment of a licensure fee as determined by licensing authorit.y
rule but. not to exceed $200. An applicant for the embalmer

apprentice program may not be issued a license unless the

licensing authority determines that the applicant j-s of good

character and has not demonstrated a history of lack of
trustworthiness or integrity in business or professional
maLters.

Section 18. Paragraph (b) of subsect.ion (1) of section
497.372, Florida Statutes, is amended to read:

497.372 Funeral directing; conduct constituting practice
of funeral- directing.-

(1) The practice of funeral directing shaIl be construed

to consist of the following functions, which may be performed

only by a licensed funeral director:
(b) Planning or arranging, oD an at-need basis, the

details of funeral services, embalming, cremation, or other
services relating to the final dispositj-on of human remains,

incl-uding the removal of such remains from the stater+r*t#€he
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respeas-iffii-ees; setting t.he t.ime of the services;
establishing the type of services to be rendered; acquiring the

services of the clergy; and obtaining vital information for the

filing of death certificates and obtaining of burial transit
permits.

Section 19. Subsection (4) of section 497.381, Fl-orida

Statut.es, is amended to read:

497.38:- Solicitation of goods or services.-
(4) At.-need solicitation of funeral merchandise or

services is prohibited. A Ne funeral director or direct disposer

or her or his agent or representative may noL contact the

Iegal1y authorized person or family
persen to seII services or merchandise unless the funeral
direcLor or direct disposer or her or his agent or
representative has been initially ca11ed or conLacted by the

IegaIIy authorized person or family
persen and requested to provide her or his services or
merchandise.

Section 20. Paragraph (c) of subsectj-on (2) of section
497.452, Florida Statutes, is amended to read:

497.452 Preneed license required.-
(2)

(e) Ehe previsiens ef paragraph (a) de neE apply Ee any

Flerida eerperaEien exisE*ng r*nder ehapEer 607 aeEing as a
servieing agenE hereunder *n whieh Ehe sEeel< ef sueh eerperaE*en
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Uene, eever+ng a++

ef $59i000 er mere isstied by a lieensed insuranee earrier in

+me

persen ela+m+ng Eh

frem Ehe prev*siens ef paragraph (a) Ee demensEraEe Eo Ehe

saEisfaeEien ef Ehe deparEmenE EhaE iE meeEs Ehe requiremenEs ef

@
Section 21. Subsections (1) and (3) of section 497.454,

Florida Statutes, are amended to read:

497.454 Approval of preneed contract and related forms.-
(1) Preneed contract forms and related forms shalI be

filed with and approved by the licensing authority before p:sii^er:

Ee use, pursuant to procedures specified by ru1e. The licensing
authority may not approve any electronj-c or paper preneed

contract E€rm that does not provJ-de for sequential prenumbering

thereon.

eenneeE*en wiEh Ehe reeeipE ef preneed eenEraeE preeeeds *s
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requ-

Section 22. Subsections (2) , (7) , and (8) of section
497.456, Florida Statutes, are amended to read:

497.456 Preneed Funeral Contract Consumer Protection Trust

Fund. -
(2) Within 50 days after the end of each calendar quarter,

for each preneed contract written during the quarter and not

canceled within 3O days after the date of the execution of the

contract, each preneed licensee, whether funding preneed

contracts by the sale of insurance or by establishing a trust
pursuant t.o s. 497.458 or s. 497.464, shall remit. the sum of

$2.50 for each preneed contract having a purchase price of

$1,500 or fess, and the sum of $5 for each preneed contract
having a purchase price in excess of $1,500; and each preneed

licensee utilizing s---491-44L--e* s. 497.452 shal1 remit the sum

of $5 for each preneed contract having a purchase price of

$1,500 or less, and the sum of $10 for each preneed conLract

having a purchase price in excess of $1,500.
(7) In any situation in which a delinquency proceeding has

not commenced, the licensing authority may, in its discretion,
use the trust fund for the purpose of providing restitution to
any consumer, owner, or beneficiary of a preneed contract or
simi-lar regulated arrangement under this chapter entered into
after ,June 30, L977. If , after investigation, the licensj-ng
authority determines that a preneed licensee has breached a
preneed contract by failing to provide benefits or an
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appropriate refund, or t.hat a provider, who is a former preneed

Ij-censee or an establishment which has been regulated under t.his
chapter, has sold a preneed contract and has failed to fuIfiII
the arrangement or provide the appropriate refund, and such

preneed licensee or provi-der does not provide or does not
possess adequate funds to provide appropriate refunds, pa)rments

from the trust fund may be authorized by the licensing
authority. In considering whether payments sha11 be made or when

considering who will be responsible for such payments, the
licensing authority sha1I consider whether the preneed licensee
or previous provider has been acquired by a successor who is or
should be responsible for the liabilities of the defaulting
entity. WiLh respect to preneed contracts funded by life
insurance, payment.s from the fund shall- be made: if the insurer
is insolvent, but. only to the extent that funds are not
available t.hrough the liquidation proceeding of the j-nsurer; or
if the preneed licensee is unable to perform under the contract
and the insurance proceeds are not sufficient to cover the cost
of the merchandise and services contracted for. In no event

sha1l the licensing authority approve payments in excess of the
insurance policy limits unless it determines that at the time of
sale of the preneed contract, the insurance policy would have

paid for the services and merchandise contracted for. Such

monetary relief sha1l be in an amount as the licensing authority
may determine and shal-I be payable in such manner and upon such

conditions and terms as the licensing authority may prescribe.
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However, with respect to preneed contracts to be funded pursuant
to s. 49'7.458, s. 497.459, s---+9+--+e+t or s. 497.462, any

restitution made pursuant to this subsection may shaI} not
exceed, as to any single contract or arrangement, the lesser of
the gross amount paid under the contract or 4 percent of the
uncommitted assets of the trust fund. With respect to preneed

conLracts funded by tife insurance policies, any restitution may

sha}} not exceed, as to any single contract or arrangement, the
lesser of the face amount of the policy, the actual cost of the
arrangement contracted for, or 4 percent of the uncommitted

assets of the trust fund. The t.ot.aI of all restitutions made to
all applicants under this subsectj-on in a single fj-scal year may

sha}} not exceed the greater of 30 percent of the uncommitted

assets of the trust fund as of the end of the most recent fiscal
year or $l-20,000. The department may use moneys in the trust
fund to contract with independent vendors pursuant to chapter
287 to administer the requirements of this subsection.

(8) A11 moneys deposited in the Preneed Funeral Contract
Consumer Protection Trust Fund together with a1l accumulated

appreciation i+eerfte sha1l be used only for the purposes

expressly authorized by this chapter and may shaL} not be

subject to any 1iens, charges, judgments, 5iarnishments, or other
creditor's claims against the preneed licensee, dny trustee
ut.ilized by the preneed licensee, any company providing a surety
bond as specified in t.his chapter, ot any purchaser of a preneed

contract. No preneed contract purchaser sha11 have any vested
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rights in the trust fund.
Section 23. Paragraphs (a) , (b) , (d) , (f ) , and (j ) of

subsectj-on (1) , paragraph (a) of subsect.ion (3) , subsection (4) ,

paragraphs (a) and (c) of subsection (5), and subsections (5),
(7), (8), and (9) of section 497.458, Florida Statutes, are

amended to read

497.458 Disposition of proceeds received on contracts.-
(1) (a) Any person who is paid, coIlects, or receives funds

under a preneed contract for funeral services or merchandise or
burial services or merchandise shall deposit an amount at least
equal to the sum of 70 percent of the purchase price col-lected
for aII services sold and facilities rented; 1-00 percent of the
purchase price collected for all cash advance items sold; and 30

percent of the purchase prj-ce collected
whelesale eesE; whiehever is greaEer; for each item of
merchandise so1d. The board may, by ruIe, specify criterj-a for
the classification of item

885
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888
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B 9l_
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89s

896

897

898

899

900

901

902
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904
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907
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909

910

services, merchandise, or cash advances.

+€,

r*ade-

ISI+d+ The trustee sha11 take title to the property
conveyed to the trust for the purpose of investing, protecting,
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930
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and conserving it for the preneed licensee; collecting income;

and distributing the fair market value as

prescribed in this chapter. The preneed licensee is prohibited
from sharing in the discharge of t.hese responsJ-bilities, except

that the preneed licensee may request the trustee to invest in
tax-free investments and may appoint an adviser to the trustee.
The licensing authority may adopt rules limiting or otherwise
specifying t.he degree to which the trustee may rely on the
investment advice of an investment adviser appointed by the
preneed l-icensee. The licensing authority may adopt rules
limit.ing or prohibiting payment of fees by the trust to
investment advisors that are employees or principals of the
licensee to whom t.he trust fund relates.

]SI{+ The deposited funds sha11 be held in trust, both as

to principal and any change in fair market value i-neeme-earned

thereon, and shall remain intact, except that the cost of the
operation of the trust or trust account authorized by this
section may be deduct.ed from the income earned thereon.

(1) Beginninq April 1-, 201,8, and on or before each April 1

thereafter, the trustee shal-I furnj-sh the department with an

annual report regarding each preneed licensee trust account held
by the trustee at any time during the previous calendar year.
The report sha11 state the name and address of t.he trustee; the
name, address, and license number of the licensee to whom the
report relates; the trust account number; the beginning and

ending trust balance; and, as may be specified by department.
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ru1e, a list of receipts showing the date and amount of any

disbursement. The report. must be signed by the trustee's account

manaqer for the trust account. The trustee shall submit the

report in a format and pursuant to procedures specified by

department rule.
(3) (a) The trustee sha11 make regular valuations of assets

it holds in trust and provide a fair market value report of such

valuations to the preneed licensee at least quarterly-
(4) The licensing aut.horit.y may adopt rules exempting from

the prohibition of paragraph (r) (g) ++X-h)-, pursuant to criteria
established in such ru]e, the investment of trust funds in
investments, such as widely and publicly Lraded stocks and

bonds, notwithstanding that the licensee, its principals, or
persons related by blood or marriage to the licensee or its
principals have an interest by investment in the same entity,
where neither t.he licensee, its principals, or persons related
by blood or marriage to the licensee or its principals have the

ability to control the entit.y invested j-n, and it would be in
the interest of the preneed contract holders whose contracts are

secured by the trust funds to a11ow the investment.
(5) The trustee of the trust established pursuant to this

section sha11 only have the power to:
(a) Invest in investments as prescribed in s. 518.11

2+W and exercise the powers set forth in part VIII of chapter

736, provided that life insurance policies or annuity contracts
shalf not be alIowab1e j-nvestments or assets by or of the trust,
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and real estate shaII not comprise more than 25? of the trust
assets; provided further that the licensing authority may by

order require the trustee to liquidate or dispose of any

investment within 30 days after such order, or within such other
times as the order may direct. The lj-censing authority may issue

such order if j-t determines that the investment violates any

provision of this chapter or is not in the best interests of the

preneed conLract holders whose contracts are secured by the

trust funds.
(c) Commingle the property of the trust with the property

of any other trust establ-ished pursuant to this chapter and make

corresponding allocations and divisions of assets, liabilities,
income, €rnd expenses, and capital gains and losses.

(6) The preneed lieensee; aE her er his eleeEien; shall

(7) NeEw*EhsEandir+g anyEhing eenEained *n tsh*s ehapEer Ee

Ee all federatr and Flerida Eaxing auEheriE*es; as well as Ee all
BeeenE+af ane aeeu

imes-r

963

964

955

966

967

968

969

970

97L

972

973

974

975

976

977

978

979

980

981

982

983

984

98s

986

987

988
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989

990

99A

992

993

994

995

996

997

998

999

1000

l-001

1,002

t_003

10 04

100s

1005

10 07

1008

1009

1010

1011

L0l.2

1013

1014

1; 2001; fer furrds neE held in Err*sE as ef July 1; 2001; er
(e) r"er any preneed lieensee auEherized Ee de br*siness in

mi +f+en as e+ gu+y

2€€+.

(8) If in Ehe preneed lieensee's epinien iE dees neE have

+lrtg

_!ql{g+ The amounts required to be placed in trust by this
section for contracts previously entered into sha1l be as

follows:
(a) For contracts entered into before October l, 1-993, the

trust amounts as amended by s. 5, chapter 83-316, Laws of
Florida, sha1l apply.

(b) For contracts entered into on or after October 1-,

a993, the trust amounts as amended by s . 98, chapter 93-399,

Laws of Florida, shal1 appIy.
Section 24. Paragraph (a) of subsection (5) of sectj-on

497 .459, Florida Statutes, is amended to read:
497.459 Cancellation of, or default oD, preneed

contracts . -
(5) OTHER PROVTSTONS.-
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1015

1015

1,01,7

10l- 8

1019

102 0

L02]-

1,022

L023

to24

LO25

L026

L027

102I

to29

103 0

103 1

L032

103 3

1034

103 5

103 6

103 7

103 8

103 9

104 0

(a) A11 preneed contracts are cancel-able and revocable as

provided in this section, provi-ded that a preneed contract does

not restrict any contract purchaser who is the beneficiary of
the preneed contract and who is a gualified applj-cant for, or a

recipient of, supplemental security income, temporary cash

assistance, or Medicaid from making her or his contract
irrevocabl-e. A preneed contract that is made irrevocable
pursuant to this section may not be canceled during the life or
after the death of the contract purchaser or beneficiary as

described in this section. Any unexpended monies paid on an

irrevocable contract shall be remitted to the Agency for Hea1th

Care Administration for deposit into the Medical Care Trust Fund

after final disposition of the beneficiary.
Section 25. Section 497.460, Florida Statutes, is amended

to read:

497.460 Payment of funds upon.death of named benef iciary.-
Disbursements of funds discharging any preneed contract
fulfil1ed after September 30, 7-993, sha11 be made by the trustee
t.o the preneed licensee upon receipt of a certified copy of the
death certificate of the contract beneficiary or satisfactory
evidence as established by rule of the licensing authority that
the preneed contract has been performed in whole or in part.
However, if the contract is only partially performed, the
disbursemenL shal1 only cover the fair market val-ue of that
portion of the contract performed. In the event of any contract
default by the contract purchaser, or in the event that the

Page 40 of 45
PCS for HB 473

CODING: Words s*ieken are deletions; words underlined are additions,

V



104 1

1,042

l-043

L044

104 5

to46

1,04'7

L048

]-049

10s0

105 1

L0s2

1053

1054

1055

1056

L057

1058

105 9

1050

105L

LO62

1053

1,064

105s

to66
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funeral merchandise or'service or.burial merchandise or service
contracted for is not provided or is not desired by the legaIIy
authorized person

Wi+ia,rsy, the trustee shall return, wit.hin 30 days

after its receipt of a written request therefor, funds paid on

the contract to the preneed licensee or to its assigns, subject
to @ s. 497.459.

Section 26. Section 497.461-, Florida Statutes, is
repealed.

Section 27. The repeal of s. 497.461, Florida Statutes, by

this act does not apply to any surety bonds in force under s.

497.451 as of JuIy 1, 2015, but no additional- preneed contracts
shaII be added under such surety bonds after July 1, 2015.

Section 28. Subsection (2) , paragraph (a) of subsection
(3), and subsections (7) and (10) of section 497.462, Florida
Statutes, are amended to read:

497.452 Other alternatives to deposits under s. 497.458.-

(2)€l(a) A buyer of preneed merchandise or services who

does not receive such services or merchandise due to t.he

economic failure, closing, or bankrupt.cy of the preneed licensee
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L067

1058

106 9

1070

1071

LO12

10 73

L07 4

1075

LO7 5

]-077

1078

l'07 9

l-08 0

108 1

1,082

1083

l_084

1085

1085

1087

108 I
1089

1090

l_091

7092

must fil-e a claim with the surety as a prerequisite to payment

of the claim and, if the claim is not paid, frdy bring an action
basedonthebondandrecoveragainstthesurety.M

lieensing auEheriEy; Ehe buyer malr file a ela*m wiEh Ehe

l_q]_++I Any preneed contract which promises future delivery
of merchandise at no cost constitutes a paid-up contract.
Merchandise which has been del-ivered is not covered by the
required performance bond # even though the
contract is not completely paid. The preneed licensee may not
cancel a contract unless the purchaser is in default according
to the terms of the contract and subject to the requirements of
s. 497.459. A contract sold, discounted, and transferred to a

third party constitutes a paid-up contract for the purposes of
the performance bond #.

l2l{+€+ The licensing authority may adopt forms and rules
necessary to implement this section, including, but not l-imited
to, rules which ensure that the surety bond provides an*-*i-ae-e€

@1iabi1ityCovera9eforpreneedmerchandiseand
services.

Section 29. Paragraphs (c) and (f) of subsection (1) of
section 497.464, Florida Statutes, are amended to read:

497 .464 Alternative preneed contracts.-
(1) Nothing in this chapter sha11 prevent the purchaser

and the preneed licensee from executing a preneed contract upon
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the terms stated in this section. Such contracts shall be

subject to @ this chaPter excePt:
(e) SeeEien 19?,458 (1) ; (3) ; and (5) ,

Section 30. Subsection (2) and paragraph (c) of subsection
(9) of section 497.465, Florida Statutes, are amended to

read:
497.465 Inactiver surrendered, and revoked preneed

licensees.-
(2) A preneed licensee sha11 cease all preneed sales to

t.he public upon becoming inactive. Upon becomj-ng inactive, t.he

preneed licensee shall- eel*ee+-+nd deposit into the trust all of
the funds received from

2016

l-093

LO94

10 95

10 96

1,097

1098

1099

110 0

l_101

1,1,02

t_103

1104

11 05

1106

1107

1108

110 9

1_l_10

l-1-11_

1,L1,2

1113

LL1,4

l_t-1s

1115

1,LL7

111_8

preneed contracts sold before pr.i€:e to becoming inactive.
(9) The licensing authority may adopt rules for the

implementation of this section, for the purpose of ensuring a

thorough review and investigation of the status and condition of
the preneed licensee's business affairs for the protection of
the licensee's preneed customers. Such rules may include:

(c) Requirements for submission of
financial sLaLements, as t.he licensing authority deems

advisable.
Section 31. Paragraph (b) of subsection (1) of section

497.601-, F]orida Statutes, is amended to read:

497 .601- Direct disposition; duties.-
(1) Those individuals licensed as direct. disposers may
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111-9

1,720

LL2A

LL22

L1,23

Lt24

1,1,25

tt26
1L27

1,]-28

tt29
113 0

113 1

1,1,32

1133

1,L34

113 5

113 6

1,].37

113 8

113 9

114 0

L]-4a

LL42

1,1,43

1,1,44

perform only those functions set forth below:
(b) Secure pertinent information from a legaI1y authorized

person .i-n in order to complete the death

certificate and to file for the necessary permits for direeE
disposition.

Section 32. Subsection (1) of section 497 .607 , Florida
Statutes, is amended, present subsections (2) , (3), and (4) of
that section are redesignated as subsections (3), (4) , and (5),

respectively, and a new subsection (2) is added to that section,
to read:

497 . 607 Cremation; procedure required.-
(1) At the time of the arrangement for a cremation

performed by any person licensed pursuant to this chapter, the

legaIIy authorized person contracting for cremation services
sha11 be required to designate her or his intentions with
respect to the disposition of the cremated remains of the

deceased in a signed declaration of j-ntent which sha11 be

provided by and retaj-ned by the funeral or direct disposal
establ-ishment. A cremation may not be performed until a Iega11y

authorized person gives written authorj-zation, which may include
the declaration of intent to dispose of the cremated remaj-ns,

for such cremation. The cremation must be performed within 48

hours after a specified time which has been agreed to in writing
by the person authorizing the cremation.

(2) Cremated remains are not property, as defined j-n s.
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731.201-(32), and are not subject to ownership or court-ordered
partition. A division of cremated remains requires the consent

of the legally aut.horized person who approved the cremation or,
if the legal-ly authorized person j-s the decedent, the next
IegaIIy authorized person pursuant to s. 497.005(40). A dispute
regarding the division of cremated remains shall- be resolved by

a court of competent jurisdiction.
Section 33. This act sha11 take effect ,fu1y 1, 201,6.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 577 Liability lnsurance Coverage
SPONSOR(S): Lee
TIED BILLS: IDEN./SIM. BILLS: 58774

REFERENCE ACTION ANALYST STAFF DIRECTOR oT

BUDGET/POLICY CHIEF

1) lnsurance & Banking Subcommittee uoya7fu ." Luczynski'i \'.6i

2) Regulatory Affairs Committee

SUMMARY ANALYSIS

Liability insurance is a form of casualty insurance covering the legal obligations of the insured for bodily injuries
or property damage caused to another person. When a person is injured or their property is damaged by
another person or by conditions or by property for which the other person is responsible, the injured person
may have a legal claim for their losses. To facilitate ready and timely access to insurance coverage
information, Florida law provides a mechanism to obtain insurance information related to the claim. Upon
receipt of the relevant coverage information, the injured person can then make an informed decision about how
to proceed with their claim, such as filing insurance claims or pursuing litigation.

Section 627.4137, F.S., allows claimants to make written requests for disclosure of specific insurance
information regarding liability insurance coverage. Upon receipt of a written request, the insured or their
insurance agent are required to fonrvard the request to all affected insurers. The written request may also be
filed directly with any insurer that is or may be responsible for covering the insured.

Within 30 days of receipt of the written request, the insurer must disclose the following information regarding
every known policy that may be related to the claim:

. The name of the insurer.

. The name of each insured.

. The limits of the liability coverage.
o A statement of any policy or coverage defense which such insurer reasonably believes is available to

such insurer at the time of filing such statement.
o A copy of the policy.

The information must be provided under oath by a corporate officer, claims manager, or claims superintendent
of the insurer. This sworn statement of coverage information must be amended upon the discovery of
additional material facts, such as additional policies or defenses that were not initially identified.

The bill adds "licensed company adjusters" to the list of individuals that may issue a sworn statement detailing
the required coverage information on behalf of the insurer.

The bill has no impact on state and local governments. The bill likely has a positive impact on the private
sector.

The bill is effective on July 1,2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAITII E: h0577. IBS. DOCX
DATE:1112512015



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECTOF PROPOSED CHANGES:

Liability insurance is "insurance against legal liability for the death, injury, or disability of any human
being, or for damage to property, with provision for medical, hospital, and surgical benefits to the
injured persons, irrespective of the legal liability of the^insured, when issued as a part of a liability
insurance contract."l lt is a form of casualty insurancez covering the legal obligations of the insured for
bodily injuries or property damage caused to another person.

When a person is injured or their property is damaged by another person or by conditions or by
property for which the other person is responsible, the injured person may have a legal claim for their
losses. However, the injured person usually has no knowledge of or information about the insurance
coverage of the person responsible for the loss. To facilitate ready and timely access to insurance
coverage information, Florida law provides a mechanism to obtain insurance information related to the
claim. Upon receipt of coverage information, the injured person can then make an informed decision
about how to proceed with their claim, such as filing insurance claims or pursuing litigation.

Section 627.4137, F.S., allows claimants to make written requests for disclosure of specific insurance
information regarding liability insurance coverage. Upon receipt of a written request for disclosure, the
insured or their insurance agent are required to fonrvard the request to all affected insurers. The written
request may also be filed directly with any insurer that is or may be responsible for liability insurance
coverage of the insured.

Within 30 days of receipt of the written request,s the insurer must provide the following information
regarding every known policy:a

. The name of the insurer.

. The name of each insured.
e The limits of the liability coverage.
o A statement of any policy or coverage defense which such insurer reasonably believes is

available to such insurer at the time of filing such statement.
o A copy of the policy.

The information must be provided under oath by a corporate officer, claims manager, or claims
superintendent of the insurer. This sworn statement must be amended upon the discovery of additional
material facts, such as additional policies or defenses that were not initially identified. Willful violation of
the requirements of s.627.4137, F.S., is grounds for an administrative penalty against;p6;vidrrFls
holding one of the various insurance licenses issued by the Department of Financial Services.s

l s.624.605(lxb), F.S.
2 s.624.605, F.S. The following forms of insurance are also casualty insurance: vehicle, workers' compensation and employer's
liability, burglary and theft, personal property floaters, glass, boiler and machinery, leakage and fire extinguishing equipment, credit,
credit properfy, malpractice, animal, elevator, entertainments, failure of certain institutions to record documents, failure to file certain
personal property instruments, debt cancellation products, and, when not contrary to law or public policy or within any other line of
insurance, any insurance providing coverage against liabilities for loss or damage to person or property. Medical, hospital, surgical,
and funeral benefits covered under policies for vehicle, liability, burglary and theft, boiler and machinery, or elevator are deemed to be
casualty insurance and is not subject to the provisions ofthe Insurance Code applicable to life and health insurance. Chapters 624-632,
634,635,636,641,642,648, and 651, F.S., constitute the "Florida Insurance Code." s. 624.01, F.S.
3 Written requests made of a self-insured corporation must be sent by certified mail to the registered agent of the entity that is

obligated to make the disclosures required by statute. s. 627.4137(3), F.S.
o This inclrrdes policies for excess or umbrella insurance applicable to the insured's liability coverages. s. 627.4137(1), F.S.
5 ss. 626.61I and 626.621, F.S.
STORAGE NAME: h0577.lBS.DOCX
DATE:1112512015
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ln addition to corporate officers, claims managers, and claims superintendents, the bill allows "licensed
company adjusters"o to issue a sworn statement detailing the required coverage information.

B. SECTION DIRECTORY:

Section 1: Amends s.627.4137, F.S., relating to disclosure of certain information required.

Section 2: Provides an effective date of July 1,2016.

!I. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. D]RECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Liability insurers could experience increased efficiency by allowing the adjuster with direct responsibility
for a claim file or policy to perform the required information disclosure consistent with the requirements
of the bill, rather than more senior, and possibly remotely located, personnel.

D. FISCAL COMMENTS:

None.

II!. COMMENTS

A. CONSTITUTIONALISSUES:

1 . Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

u The term "licensed company adjuster" is not defined and is not used as a discreet term in the Insurance Code. The closest analogous
term in the Insurance Code is a "company employee adjuster," which "means a person licensed as an all-lines adjuster who is
appointed and employed on an insurer's staffof adjusters or a wholly owned subsidiary of the insurer, and who undertakes on behalf
of such insurer or other insurers under common control or ownership to ascertain and determine the amount of any claim, loss, or
damage payable under a contract of insurance, or undertakes to effect settlement of such claim, loss, or damage." s. 626.856, F.S.
STORAGE NAME:h0577.|BS.DOCX PAGE:3
DATE:1112512015



B.

C.

RULE-MAKI NG AUTHORITY:

None.

DRAFTING ISSUES OR OTHER COMMENTS:

The term "licensed company adjuste/' is not defined and is not used as a discreet term in the lnsurance
Code. The closest analogous term in the lnsurance Code is a "company employee adjuster," which
"means a person licensed as an all-lines adjuster who is appointed and employed on an insurer's staff
of adjusters or a wholly owned subsidiary of the insurer, and who undertakes on behalf of such insurer
or other insurers under common control or ownership to ascertain and determine the amount of any
claim, loss, or damage payable under a contract of insurance, or undertakes to effect settlement of
such claim, loss, or damage." s. 626.856, F.S.

Section 626.9372, F.S., contains as substantively comparable provision that requires a surplus lines
insurer to disclose the same coverage information in the same way as s. 627.4137, F.S. The only
substantive difference is that the surplus lines liability insurer must issue its disclosure within 60 days of
a written request from the claimant. For purposes of consistency, it may be advisable to amend s.
626.9372, F.S., so that the same information response requirements apply to insurers admitted in the
state and surplus lines insurers.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

STORAGE NAME: h0577.lBS.DOCX
DATE:1112512015
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A bill to be entitled
An act relating to l-iability insurance coverage;

amending s. 52'7.4131, E.S.; adding ficensed company

adjusters to the list of persons who may respond to a

claimant's written request for j-nformation relating to
llability insurance coverage; providing an effective
date.

Be ft Enacted by the Legislature of the State of Flori-da:

Section 1. Subsection ( 1 ) of section 621 .4131 , Elorida
Statutes, is amended to read:

621.4731 Disclosure of certain informatlon required.-
(1) Each insurer that provides whieh+ees or may provide

liability insurance coverage to pay aII or a portion of a any

claim that whieh might be made shall provi-de, within 30 days

after eF the written request of the claimant, a statement, under

oath, of a corporate officer, er the insurer's clalms manager or
superlntendent, or a licensed company adjuster setting forth the
followlng information with regard to each known policy of
insurance, including excess or umbrella insurance:

(a) The name of the insurer.
(b) The name of each insured.
(c) The limits of the liability coverage.
(d) A statement of any policy or coverage defense that the

whi-eh--st+eh insurer reasonably believes is available to the sueh
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lnsurer at the time of fili-ng such statement.
(e) A copy of the policy.

In addition, the insured, or her or his insurance agent, upon

written request of the claimant or the cl-aimant's attorney,
shall discl-ose the name and coverage of each known insurer to
the claimant and shall forward such request for information as

required by this subsection to alI affected insurers. The

insurer shall then supply the informati-on required in this
subsection to the cl-aimant within 30 days after e€ receipt of
such request.

Section 2. This act shall- take effect July 1, 2016.
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lnsurance & Banking Subcommittee

HB 577 by Lee
Liability Insurance Coverage

AMENDMENT SUMMARY
December 2,2015

Amendment 1 by Rep. Lee (Line 19): The amendment replaces the term "licensed company
adjuster," which is not defined in statute, with the term "company employee adjuster," which is
defined in statute.
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llllllllllllillllilllillil coMMrrrEE/suBCoMMrrrEE AT,TENDMENT

Bill No. HB s77 (20L6)
Amendment No. 1

COMMITTEE / SUBCOMMTTTEE ACTION

ADOPTED ' (Y/N)

ADOPTED W/O OB.JECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

Committee/Subcommittee hearing bill: Insurance & Banking

Subcommittee

Representative Lee offered the following:

Amendment (with title amendment)

Remove line 19 and insert:
superintendent, or a company employee adjuster setting forth the

TITIJE AMENDMENT
Remove lines 3-4 and insert:

amendj-ng s. 627.4137, F.S.; adding company employee adjusters to
the list of persons who may respond t.o a
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 695 Title lnsurance
SPONSOR(S): Boyd
TIED BILLS: !DEN./S!M. BILLS: SB 940

REFERENCE ACT!ON ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

1) lnsurance & Banking Subcommittee ttoya//...' Luczyn sxi 4(f
2) Regulatory Affairs Committee

SUMMARY ANALYSIS

Purchasers of real property and lenders utilize title insurance to protect their interests against claims by others
to be the rightful owner of the property. Most lenders require title insurance when they undenrurite loans for real
property. Title insurance provides a duty to defend against adverse claims on the subject property's title, and
also promises to indemnify the policyholder for damage to the lender's security interest created by a cloud on
title, unmarketable title, or adverse title that was not discovered by the insurer.

Title insurers are regulated by the Office of lnsurance Regulation (OlR) and are subject to the lnsurance Code.
Among other things, Florida law sets a statutory reserve for title insurers based on the amount of surplus held
by the insurer. Title insurers with surplus under $50 million must put $0.30 for every $1,000 of risk they retain
into reserve. Those with $50 million or more in surplus must put 6.5 percent of premium into reserve. Both
must supplement their reserve with any additional amount deemed necessary by a qualified actuary. lt is
notable that the two calculations are based on different factors, the first on risk retained and the second on
premiums written. For smaller transactions, there is little difference in the amounts that must be reserved.
However, on larger value transactions, there can be significantly lower reserve requirements applicable to the
title insurers with $50 million or more in surplus. These larger surplus insurers also benefit from a reserve
retention schedule that releases the reserve earlier than for the smaller surplus insurers.

Florida insurers are permitted to arrange themselves into insurance holding companies, also known as
insurance holding company systems. An insurance holding company system consists of two or more affiliated
entities, one of which is an insurer.

There are multiple private organizations that engage in the evaluation and rating of insurance companies for
the purposes of identifying the financial strength of insurers. These financial strength ratings allow potential
investors to make informed decisions regarding possible investment in the rated insurer. The various rating
companies use similar terminology, but each has a proprietary method to establish their rating results.

The bill allows a title insurer that is a member of an insurance holding company system that has $1 billion or
more in surplus to set its reserves in the same manner as a title insurer that on its own has $50 million or more
in surplus. However, this exception will only be available if the insurance holding company system has a
financial strength rating of "A-' or better from the A.M. Best Company. This allows a smaller title insurer with
access to capital from its holding company to set reserves in the same way as a larger title insurer. This sets
lower reserve amounts on higher value policies and allows the reserve to be released earlier. Also, the bill
allows title insurers that move their domicile to Florida to release reserves consistent with Florida law, rather
than maintaining and releasing their reserves held at the time of domestication pursuant to the law of their
former state.

The bill has no impact on local government. lt has an indeterminate negative impact on the Office of lnsurance
Regulation. lt has an indeterminate positive impact on the private sector.

The bill is effective July 1 ,2016.

This document does not reflect the intent or official position ofthe bill sponsor or House of Representatives,
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECTOF PROPOSED CHANGES:

Title lnsurance

Title insurance insures owners of real property or others having an interest in real property, such as
lenders, against loss by: encumbrance; defective title; invalidity; or adverse claim to title.l Title
insurance is a policy issued by a title insurer that, after evaluating a search of title, insures against
certain covered risks including: forgery; fraud; liens; and encumbrances on a title. lt is usually taken out
by the purchaser of property or an entity that is loaning money on a mortgage.

Purchasers of real property and lenders utilize title insurance to protect themselves against claims by
others to be the rightful owner of the property. Most lenders require title insurance when they
undenvrite loans for real property. Title insurance provides a duty by the title insurer to defend against
adverse claims on the subject property's title, and also promises to indemnify the policyholder for
damage to the lender's security interest created by a cloud on title, unmarketable title, or adverse title
that was not discovered by the insurer.'

Title insurers are regulated by the Office of lnsurance Regulation (OlR) and are subject to the
lnsurance Code.3 Among other things, Florida law requires title insurers to meet specific reserve
requirements.a An insurer's reserve is a fund of capital kept by an insurer to meet its best estimate of
known or expected losses for claims on policies it has written or assumed.s'6 Subsection 625.111(a),
F.S., sets the statutory reserve for title insurers based on the amount of surplusT held by the insurer.
For title insurers with less than $50 million in surplus, the insurer must maintain the following reserve:8

o 30 cents for every $1,000 of net retained liability,s plus
. Any additional amount deemed necessary by a qualified actuary1o to meet known and

anticipated losses.

I s. 624.608,F.S. Title insurance is also insurance of owners and secured parties of the existence, attachment, perfection and priority
of security interests in personal property under the Uniform Commercial Code.

' See, e.g., AMERICAN LeNo Trrr-e AssocrArloN (ALTA), http://www'.alta.ors (last visited Nov. 25, 2015). ALTA is the national trade
association of the abstract and title insurance industry. There are currently six basic ALTA policies of title insurance: Lenders,
Lenders Leasehold, Owners, Owners Leasehold, Residential, and Construction Loan Policies. AMERICAN LAND TrrLE AssocIATIoN,
Title Insurance: A Comprehensive Overview, http://www.alta.ore/about/TitlelnsuranceOverview.pdf (last visited Nov. 25, 2015).
3Chapters 624-632, 634, 635, 636, 641 , 642, 648, and 65 I , F.S., constitute the "Florida Insurance Code." s. 624.01 , F.S.
a s. 625.11l, F.S.

' INsuReNCr IrqroRverIoN INSTITUTE, Glossary, htto://www.iii.orgiservices/elossary (last viewed Nov. 25, 2015).
6 According to financial data published by the ALTA, nationwide aggregate statutory surplus is approximately $3.81 billion and
statutory reserve is $3.76 billion. AMERICAN LAND TITLE AssoclArloN (ALTA), Industry Financial Data,
http://www.alta.ore/industry/financial.cfm (last visited Nov. 25, 20 I 5).
7 "Surplus" is the remainder after an insurer's liabilities are subtracted from its assets. It is the financial cushion that protects
policyholders in case of unexpectedly high claims. INSURANCE INFoRMATIoN INSTtrurE, Glossary,
http ://www. iii.org/services/elossary (ast viewed Nov. 25, 20 I 5 ).
8 For urrea-ed premiums on policies written or assumed before July I , I 999, the amount of reserve established on June 30, 1999 ,
applies. s.625.111(l)(a), F.S. This is in addition to any additional amount deemed necessary by a qualified actuary. s. 625.1I l(lXd),
F.S.
e "Net retained liability" means the total liability retained by a title insurer for a single risk, after taking into account the deduction for
ceded liability, if any. s. 625.111(6)(b), F.S.
10 "Qualified actuary" means a person who is, as detailed in the National Association of Insurance Commissioners' Annual Statement
Instructions: 1. A member in good standing of the Casualty Actuarial Society; 2. A member in good standing of the American
Academy of Actuaries who has been approved as qualified for signing casualty loss reserve opinions by the Casualty Practice Council
of the American Academy of Acfuaries; or 3. A person who otherwise has competency in loss reserve evaluation as demonstrated to
the satisfaction ofthe insurance regulatory official ofthe domiciliary state. In such case, at least 90 days before filing its annual
statement, the insurer must request that the person be deemed qualified and that request must be approved or denied. The request must
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For title insurers with $50 million or more in surplus, the insurer must maintain the following reserve:

o At least 6.5 percent of direct written premiums, plus other income and reinsurance assumed,
plus

. Any additional amount deemed necessary by a qualified actuary to meet known and anticipated
losses.11

For title insurers from other states that choose to move their operations to Florida and become
domestic title insurers in this state, the reserve requirement for reserves held at the time of the change
of state is based upon the law of their prior state.12

ln the two statutory reserve categories described above, the amount of the reserve is tied to a different
base. For the smaller surplus insurers, it is a percent of the face value of the policy. For the larger
surplus insurers, it is a percentage of the premium.13 The following examples highlight the difference in
reserve requirements based on the insurer's level of surplus:14

Example A: an owner's title insurance policy on a $750,000 real estate transaction.

Statutory reserue for an insurer with less than $50 million in surplus (based on retained liability):

Net retained liability: $750,000 (if no premium is ceded through reinsurance)

Statutory reserve: ($750,000 / 1,000) x $0.30 = $225

Statutory reserue for an insurer with $50 million or more in surplus (based on premium):

Calculated premium: $3,825

Statutory reserve: $3,825x 6.5% = $248.63

Example B: an owner's title insurance policy on a $20,000,000 real estate transaction.

Statutory reserue for an insurer wifh /ess than $50 million in surplus (based on retained liability):

Net retained liability: $20,000,000 (if no premium is ceded through reinsurance)

Statutory reserve: ($20,000,000 / 1,000) x $0.30 = $6,000

Statutory reserve for an insurer with $50 million or more in surplus (based on premium):

Calculated premium: $46,325

Statutory reserve: $46,325x 6.50/o = $3,011.03

As illustrated, in Example A the two reserve amounts are similar. The smaller surplus company's
reserve requirement is approximately 90 percent of the amount required of the larger surplus company.

include the National Association of Insurance Commissioners' Biographical Form and a list of all loss reserve opinions issued in the
last 3 years by this person. s. 625.11l(6)(c), F.S.
rr s. 625.l l l(1), F.S.
t2 s. 625.71l(3), F.S.

'3 The amount of premium is established by applyng the OIR approved title insurance rate to the amount of liability written. The OIR
approved rates are found in Rule 690-186.003, F.A.C.

'o These examples are based exclusively on the application of the OIR approved rate to a hypothetical real estate properfy value,
exclusive of any premium discounts, credits, or other factors.
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ln Example B, however, the larger surplus company is only required to reserve about half as much as
the smaller surplus company.

The title insurer's premium reserve is released over time based on a schedule set by statute.ls Since
title insurance policies cover an exceptionally long period of risk, the conversion of reserve to surplus
occurs over a period of 20 years. The amount released from reserve each year is done quarterly in
equal amounts. The statutory reserve release schedule for each of the two sizes of insurer is shown
below.

For title insurers with less than $50 million in surplus, the portion of the reserve based on retained
liability is released as follows:16

Year(s) Percent released
1 30o/o

2 15o/o

3, 4 1Oo/o, each year
5,6 57o, each year
7,8 37o, each year

9 through 15 2o/o, each year
16 through 20 1o/o, each year

For title insurers with $50 million or more in surplus, the reserve is released as follows:

Year(s) Percent released
1 35o/o

2,3 157o, each year
4 10o/o

5, 6,7 3%, each year
8, 9, 10 zoh, each year

1 1 through 20 1o/o, each year

The release of reserves by title insurers with $50 million or more in surplus is somewhat more
frontloaded than the other title insurers. They will have released 75 percent of the reserved amount
after the first four years where the insurer with less than $50 million in surplus will have only release 65
percent of the reserve. Following the 15th year of release, the two will have released an equal amount
of reserve.

lnsurance Holding Companies

Florida insurers are permitted to arrange themselves into insurance holding companies, also known as
insurance holding company systems. An insurance holding company system consists of two or more
affiliated entities that are subsidiaries of the holding company. One of the members must be an insurer.
They are regulated by the OIR under ch. 628, Part lV, F.S. This allows the OIR to have an oversight
role in the shared financial risks of the members of the insurance holding company.

Financial Strength Ratings

There are multiple private organizations that engage in the evaluation and rating of insurance
companies for the purposes of identifying the financial strength of insurers.lT These financial strength

1s 
s. 625.111(2), F.S.

16 The amount of reserve that is based on the additional amount needed to meet the opinion of the qualifred actuary regarding
necessary reserves is released on the same schedule as that provided for insurers with $50 million or more in surplus. s. 625.11 l(2xd),
F.S.
17 Financial strength rating organizations include: A.M. Best (www.ambest.com), Fitch (www.fitchratings.com), Moody's Investor Services
(www.moodys.com), Standard & Poor's (www.standardandpoors.com), and Demotech (www.dernotech.corn).
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ratings allow potential investors to make informed decisions regarding possible investment in the rated
insurer. The rating companies use similar terminology, but each has a proprietary method to establish
their rating results. While the rating results are similar, one should review the rating organization's own
explanation of its approach and methods to understand the subtle differences that occur when a
particular insurer is rated by multiple rating organizations. A.M. Best's Financial Strength Rating is
divided between "Secure," with ratings between A++ and B+, or "Vulnerable," with ratings of B or lower.
Among the "Secure" ratings, A++ and A+ are described as "Superior," A and A- are described as
"Excellent," and B++ and B+ are described as "Good" in terms of A.M. Best's opinion of the company's
ability to meet financial obligations.tt Additionally, an insurer may not be rated by every rating company
as some rating companies may focus on particular markets or entities that are not served by the other
rating companies.

Effect of the Bill

The bill allows a title insurer that is a member of an insurance holding company system that has $1
billion or more in surplus to set its reserves in the same manner as a title insurer that on its own has
$50 million or more in surplus. This allows smaller title insurers with access to large amounts of capital
to set reserves as if it had a higher surplus of its own. This exception will only be available if the
insurance holding company system has a financial strength rating of "A-' or better from the A.M. Best
Company.

This has two effects. First, it sets a lower amount of reserve on higher value policies and, second, the
insurer's reserve is released earlier. Together, this allows the insurer earlier access to capital by
placing funds in surplus, rather than reserves.

Also, the bill allows title insurers that move their domicile to Florida from another state to release
reserves consistentwith Florida law, ratherthan requiring release of the predomestication reserves
pursuant to the law of their former state.

B. SECTION DIRECTORY:

Section 1: Amends s. 625.1 1 1 , F.S., relating to title insurance reserve.

Section 2: Provides an effective date of July 1,2016.

II. FISCAL ANALYSIS & EGONOMIC IMPACT STATEMENT

FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The OIR is not currently required to monitor the financial strength rating of a title insurer's holding
company. The bill sets reserve requirements for certain title insurers based on the financial strength
and surplus size of its insurance holding company. The OIR has not published a bill analysis on this
bill. Accordingly, there is no estimate of the impact that this will have on state resources, but it is
likely negative.

FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

r8 
See A.M. Bpsr Covpnxy, Guide to Best's Financial Strength Ratings, http:l/www.ambest.com/ratines/guide.pdf (Last viewed Nov. 25, 2015).
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None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill likely has a positive impact on the private sector. lt frees up capital that title insurers can use to
write additional coverage or make new investments.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUT]ONALISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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A biII to be entitled
An act relating to title insurance; amending s.

625.717, F.S.; revising the reserves that certain
title insurers must set aside after a certain date;
revising the manner in which reserves must be

released; revising reserve requirements for a title
insurer who transfers domicile to this state;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsect.ions (1) and (3) of section 625.1I7,
Florida Statutes, are amended to read:

625.77I Title insurance reserve.-In addition to an

adequate reserve as to outstanding losses relating to known

claims as reguired under s. 625.047, a domestic title insurer
shall establish, segregate, and maintain a quaranty fund or
unearned premium reserve as provided in this sectlon. The sums

to be reserved for unearned premiums on title guarantees and

policies shall be considered and constitute unearned portions of
the original premiums and shall be charged as a reserve
li-ability of the insurer in determining its financj-aI condition.
Such reserved funds shall be withdrawn from the use of the
insurer for its general purposes, impressed with a trust in
favor of the holders of title guarantees and policies, and held
available for reinsurance of the title guarantees and policies
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46

41
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AC)
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51

52

in the event of the insolvency of the insurer. This section does

not preclude the insurer from investing such reserve j-n

investments authorized by law, and the income from such

investments shall be included in the general income of the
insurer and may be used by such insurer for any lawful purpose.

(1) For an unearned premium reserve establ-ished on or
after JuIy 1, 7999, such reserve must be in an amount at least
egual to the sum of paragraphs (a), (b), and (d) for titl-e
insurers holding less than $50 mill-ion in surplus as to
policyholders as of the previous year end and the sum of
paragraphs (c) and (d) for title insurers holding $50 mi-I1ion or
more in surplus as to policyholders as of the previous year end

or titl-e insurers that are members of an insurance holding
company system having $1 billj-on or more in surplus as to
policyholders and rated "A-" or higher by A.M. Best Company:

(a) A reserve with respect to unearned premiums for
policj-es written or title liability assumed in reinsurance
before July 7,7999, equal to the reserve established on June

30, 1,999, for those unearned premiums with such reserve being
subsequently released as provided in subsection (2) . Eor

domestic title insurers subject to this section, such amounts

shall be calculated i-n accordance with state law in effect at
the time the associated premiums were written or assumed and as

amended before July 1, 1999.

(b) A total amount equal to 30 cents for each $1,000 of
net retained liability for policies wrj-tten or title J-iability
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assumed in reinsurance on or after July 1, 7999, with such

reserve being subsequently rel-eased as provided in subsection
(2) . For the purpose of calculating this reserve, the total of
the net retained liability for aI1 simultaneous issue policies
covering a single risk shall- be equal to the liability for the
policy with the hlghest limlt covering that single risk, net of
any liability ceded in reinsurance.

(c) On or after January l, 2014, for title insurers that
are members of an insurance holdj-ng company system having $1

bill-ion or more in surpl-us as to policyholders and rated "A-" or
higher by A.M. Best Company or titl-e insurers holding $50

million or more in surplus as to policyholders as of the
previous year end, a minimum of 6.5 percent of the total of the

following:
1. Direct premiums wrj-tten; and

2. Premiums for reinsurance assumed, plus other income,

less premiums for reinsurance ceded as displayed i-n Schedule P

of the title insurer's most recent annual statement filed with
the office with such reserve being subsequently released as

provided in subsectj-on (2) . Title j-nsurers with l-ess than $50

million in surplus as to policyholders that are not members of
an insurance holding company system holding $1 billion or more

in surplus as to policyholders and rated "A-" or higher by A.M.

Best Company must continue to record unearned premium reserve in
accordance with paragraph (b).

(d) An additional amount, if deemed necessary by a
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99

100

101
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103

104

qualified actuary, to be subsequently released as provided in
subsection (2) . Using financial- results as of December 31 of
each year, aI1 domestic titfe insurers shall obtain a Statement

of Actuarial Opinlon from a qualified actuary regarding the
insurer's Ioss and foss adjustment expense reserves, including
reserves for known claims, incurred but not reported claims, and

unallocated Ioss adjustment expenses. The actuarial opinion must

conform to the annual- statement instructions for title insurers
adopted by the National Associati-on of fnsurance Commissioners

and incl-ude the actuary's professional opinion of the insurer's
reserves as of the date of the annual statement. If the amount

of the reserve stated in the opinion and displayed in Schedule P

of the annual- statement for that reporting date is greater than
the sum of the known claim reserve and unearned premium reserve
as calcul-ated under this section, as of the same reporting date
and including any previous actuarial provisions added at earlj-er
dates, the insurer shall add to the insurer's unearned premium

reserve an actuarial- amount equal to the reserve shown in the
actuarial opinion, minus the known claim reserve and the
unearned premium reserve, as of the current reporting date and

calculated in accordance with this section, but not calcul-ated
as of any date before December 3!, !999. The comparison shall be

made using that Iine on Schedule P displaying the Total Net Loss

and Loss Adjustment Expense which is compri-sed of the Known

Claim Reserve, and any associated Adverse Development Reserve,

the reserve for Incurred But Not Reported Losses, and
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Unallocated Loss Adjustment Expenses.

(3) If a title i-nsurer that is organized under the laws of
another state transfers its domicile to this state, the

statutory or unearned premium reserve shal-I be the amount

required by the laws of the state of the title insurer's former

state of domicile as of the date of transfer of domicile and

shall be released from reserve over the subsequent 20 years at
an amortization rate not to exceed the formula in paragraph
(2) (c)

. On or after January 7,

2074, for new business written after the effective date of the
transfer of domicile to this state, the domestic title insurer
shall add to and set aside in the statutory or unearned premium

reserve such amount as provided in subsection (1).
Section 2. This act shall- take effect July 1, 2015.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 699 Reciprocal lnsurers
SPONSOR(S): Grant
TIED BILLS: IDEN./SIM. BILLS: SB 812

REFERENCE ACTION ANALYST STAFF DIRECTOR oT

BUDGET/POLICY CHIEF

1) lnsurance & Banking Subcommittee Peterson f P Luczynski 11}-
2) Regulatory Affairs Committee

SUMMARY ANALYSIS

A reciprocal insurance company is an unincorporated group of participants, known as subscribers, who share
risk equally through a person who is authorized to perform transactions on behalf of the subscribers. ln effect,
subscribers serve as both the insurer and the insured. Reciprocal insurers can transact any kind of insurance
other than life or title.

Under current law, a reciprocal insurer can return to its subscribers any unused premiums, savings, or credits
accruing to their accounts. Such distributions cannot unfairly discriminate between classes of risks, or policies,
or between subscribers, but may vary as to classes of subscribers based on the experience of such classes.
Currently, if a reciprocal insurer wants to make a distribution of surplus to its subscribers, it must establish and
maintain subscriber savings accounts.

Under current Florida law, a domestic reciprocal insurer who does not maintain subscriber savings accounts
does not have explicit authority to make distributions of surplus to its subscribers.

The bill provides a domestic reciprocal insurer with an additional method by which it can return surplus funds to
its subscribers without the requirement to maintain subscriber savings accounts. The bill gives a domestic
reciprocal insurer the option of paying to its subscribers up to ten percent of its unassigned funds (surplus),
capping distribution at fifty percent of its net income from the previous calendar year. The bill requires the
Office of lnsurance Regulation to approve in writing such distributions. Further, the distributions cannot unfairly
discriminate between classes of risks, or policies, or between subscribers, but may vary as to classes of
subscribers based on the experience of such classes. The bill gives a domestic reciprocal insurer the option to
return surplus funds to its subscribers without the administrative costs associated with subscriber savings
accounts.

The bill does not appear to have a fiscal impact on state government or local governments. The bill may have a
positive economic impact on the private sector.

This bill provides an effective date of July 1 ,2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background lnformation on Reciprocal lnsurance

Reciprocal insurance is a risk-pooling alternative to stock or mutual insurance.l Reciprocal insurance
involves an exchange of reciprocal agreements of indemnity among participants who are known as
"subscribers."2 The subscribers generally have something in common; for example, USAA is a well-
known reciprocal insurer for U.S. military service members and their families.3

The agreements of indemnity are exchanged through an attorney-in-fact, whose powers are set forth by
the subscribers.a "ln general, the attorney in fact manages the reciprocal's finances and handles
underuvriting, claims administration and investments."5

Twenty-five or more persons domiciled in Florida may organize a domestic reciprocal insurer and apply
to the Office of lnsurance Regulation (OlR) for authority to transact insurance.o Reciprocal insurers may
transact any kind of insurance other than life or title.T

Current Situation

Under Florida law, reciprocal insurers must have and maintain surplus funds of at least $250,000 and
an expendable surplus of at least $750,000.8 Currently, a reciprocal insurer can return to its subscribers
any unused premiums, savings, or credits accruing to the subscribers' accounts.t Any such distribution
cannot unfairly discriminate between classes of risks, or policies, or between subscribers, but such
distribution may vary as to classes of subscribers based on the experience of such classes.lo lf a
reciprocal insurer wants to make a distribution to its subscribers, it must establish and maintain
subscriber savings accounts.l 1'12

ln practice, not all domestic reciprocal insurersl3 maintain subscriber savings accounts; these accounts
can be expensive for smaller-sized reciprocal insurers to maintain.la However, current Florida law does
not provide a domestic reciprocal insurer who does not maintain subscriber savings accounts with
explicit authority to return surplus to its subscribers.

I 
See Kevin Moriarty, Twenty Things You'd Always Wanted to Know about Reciprocals (But May Not Hove Thought to Ask),Tue

Rrsr RernNrloN RepoRrEn, July 2003.
2 ss. 629.011 and 629.021, F.S.
3 See USAA, https://www.usaa.com (last visited Nov. 25, 2Ol5).
a ss. 629.01I and 629.101, F.S.
5 See Kevin Moriarty, Twenty Things You'd Always llanted to Know about Reciprocals (But May Not Hqve Thought to Ask),Tue
RrsK RETENTIoN Rrponrrn, July 2003.
6 s. 629.081(1), F.S.
7 s.629.041(l), F.S.
8 s. 629.071, F.S.
e s.629.271,F.5.
to s.629.271,F.5.
rr E-mail from Caitlin Murray, Dtector of Government Affairs, Florida Office of Insurance Regulation, 699 (Nov. 30, 2015) (on file
with the House Insurance & Banking Subcommittee).
12 "subscriber savings account" as used in this context refers to an accounting methodology and not to an account at a financial
institution. Conversation with Lee Roddenberry, Galloway Brennan & Billmeier (Nov. 30, 2015).
13 A domestic reciprocal insurer is a reciprocal insurer formed under Florida law. s. 624.06(l), F.S.
la Information obtained from Star & Shield Insurance Exchange, ll/24115 (e-mail communication on file with the House Insurance &
Banking Subcommittee).
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Effect of Bill

The bill adds a subsection to s. 629.271, F.S., providing a domestic reciprocal insurer with another
method by which it can make distributions to its subscribers without the requirement to maintain
subscriber savings accounts. The proposed language allows a domestic reciprocal insurer to pay to its
subscribers up to ten percent of its unassigned funds (surplus), capping distribution at fifty percent of its
net income from the previous calendar year. Such distribution would require written approval from the
OIR and may not unfairly discriminate between classes of risks, or policies, or between subscribers, but
may vary as to classes of subscribers based on the experience of such classes.

The alternate method for distribution provided by this bill gives a domestic reciprocal insurer the option
to return surplus funds to the subscribers without the administrative costs associated with subscriber
savings accounts.ls

This bill also makes technical changes to the language of s. 629.271, F.S.

B. SECTION DIRECTORY:

Section 1: amends s.629.271, F.S., relating to distribution of savings.

Section 2: provides an effective date of July 1 ,2016.

C.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

To the extent that domestic reciprocal insurers who do not maintain subscriber savings accounts would
now have the option to make distributions of surplus to its subscribers, there may be a positive
economic impact on those subscribers.

FISCAL COMMENTS:

None.

15 Information obtained from Star & Shield Insurance Exchange, 1ll24ll5 (e-mail communication on file with House Insurance &
Banking Subcommittee).
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III. COMMENTS

A. CONSTITUTIONALISSUES:

1 . Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

None.
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A bill to be entitled
An act relating to reciprocal insurers; amendi-ng s.

629.2'77, F.S., authorizLnq domestic reciprocal
insurers to pay a portion of unassigned funds to their
subscribers; providing limitations; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 629.217, Florida Statutes, is amended

to read:

629.21 1 Distribution of savings.-
(1) A reciprocal- insurer may M return to

its srnscriners any unused premiums, savings, or credits
accruing to their accounts. Any Such distribution may sh+}* not

unfairly discriminate between classes of risksT or polj-cies, or
between subscribers, but #i€rl may vary as to
classes of subscribers based on t*pea the experience of the sreeh

classes.
(2) In addition to the option provided in subsection (1),

a domestic reciprocal insurer may, upon the prior written
approval of the office, pay to its subscribers a portj-on of
unassigned funds of up to 10 percent of surplus, with
distribution l-imited to 50 percent of net j-ncome from the
previous calendar year. Such distribution may not unfairly
discriminate between classes of risks or pol-j-cies, or between
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subscribers, but may vary as to classes of subscribers based on

the experience of the classes.
Section 2. This act shall take effect July t, 2076.
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